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Subpart A—Introduction

Sec.

31.0-1 Introduction.

31.0-2 General definitions and use of terms.

31.0-3 Scope of regulations.

31.0-4 Extent to which the regulations in
this part supersede prior regulations.

Subpart B—Federal Insurance Contribu-
tions Act (Chapter 21, Internal Rev-
enue Code of 1954)

TAX ON EMPLOYEES

31.3101-1 Measure of employee tax.

31.3101-2 Rates and computation of em-
ployee tax.

31.3101-3 When employee tax attaches.

31.3102-1 Collection of, and liability for, em-
ployee tax; in general.

31.3102-2 Manner and time of payment of
employee tax.

31.3102-3 Collection of, and liability for, em-
ployee tax on tips.

TAX ON EMPLOYERS

31.3111-1 Measure of employer tax.

31.3111-2 Rates and computation of em-
ployer tax.

31.3111-3 When employer tax attaches.

31.3111-4 Liability for employer tax.

31.3111-5 Manner and time of payment of
employer tax.

31.3112-1 Instrumentalities of the United
States specifically exempted from the
employer tax.

GENERAL PROVISIONS

31.3121(a)-1 Wages.

31.3121(a)-1T Question and answer relating
to the definition of wages in section
3121(a) (Temporary).

31.3121(a)-2 Wages; when paid and received.

31.3121(a)-3 Reimbursement and other ex-
pense allowance amounts.

31.3121(a)(1)-1 Annual wage limitation.

31.3121(a)(2)-1 Payments under employers’
plans on account of retirement, sickness
or accident disability, medical or hos-
pitalization expenses, or death.

31.3121(a)(3)-1 Retirement payments.

31.3121(a)(4)-1 Payments on account of sick-
ness or accident disability, or medical or
hospitalization expenses.

31.3121(a)(5)-1 Payments from or to certain
tax-exempt trusts, or under or to certain
annuity plans or bond purchase plans.

31.3121(a)(5)-2T Payments under or to an an-
nuity contract described in section 403(b)
(temporary).

31.3121(a)(6)-1 Payment by an employer of
employee tax under section 3101 or em-
ployee contributions under a State law.

31.3121(a)(7)-1 Payments for services not in
the course of employer’s trade or busi-
ness or for domestic service.

31.3121(a)(8)-1 Payments for agricultural
labor.

31.3121(a)(9)-1 Payments to employees for
nonwork periods.

31.3121(a)(10)-1 Payments to certain home
workers.

31.3121(a)(11)-1 Moving expenses.

31.3121(a)(12)-1 Tips.

31.3121(a)(13)-1 Payments under certain em-
ployers’ plans after retirement, dis-
ability, or death.

31.3121(a)(14)-1 Payments by employer to
survivor or estate of former employee.

31.3121(a)(15)-1 Payments by employer to
disabled former employee.

31.3121(a)(18)-1 Payments or benefits under
a qualified educational assistance pro-
gram.

31.3121(b)-1 Employment; services to which
the regulations in this subpart apply.

31.3121(b)-2 Employment; services per-
formed before 1955.

31.3121(b)-3 Employment;
formed after 1954.

31.3121(b)-4 Employment; excepted services
in general.

31.3121(b)(1)-1 Certain services performed by
foreign agricultural workers, or per-
formed before 1959 in connection with
oleoresinous products.

31.3121(b)(2)-1 Domestic service performed
by students for certain college organiza-
tions.

31.3121(b)(3)-1 Family employment.

31.3121(b)(4)-1 Services performed on or in
connection with a non-American vessel
or aircraft.

31.3121(b)(5)-1 Services in employ of an in-
strumentality of the United States spe-
cifically exempted from the employer
tax.

31.3121(b)(6)-1 Services in employ of United
States or instrumentality thereof.

31.3121(b)(7)-1 Services in employ of States
or their political subdivisions or instru-
mentalities.

31.3121(b)(7)-2 Service by employees who are
not members of a public retirement sys-
tem.

services per-



Pt. 31

31.3121(b)(8)-1 Services performed by a min-
ister of a church or a member of a reli-
gious order.

31.3121(b)(8)-2 Services in employ of reli-
gious, charitable, educational, or certain
other organizations exempt from income
tax.

31.3121(b)(9)-1 Railroad industry; services
performed by an employee or an em-
ployee representative as defined in sec-
tion 3231.

31.3121(b)(10)-1 Services for remuneration of
less than $50 for calendar quarter in the
employ of certain organizations exempt
from income tax.

31.3121(b)(10)-2 Services performed by cer-
tain students in the employ of a school,
college, or university, or of a nonprofit
organization auxiliary to a school, col-
lege, or university.

31.3121(b)(11)-1 Services in the employ of a
foreign government.

31.3121(b)(12)-1 Services in employ of wholly
owned instrumentality of foreign govern-
ment.

31.3121(b)(13)-1 Services of student nurse or
hospital intern.

31.3121(b)(14)-1 Services in delivery or dis-
tribution of newspapers, shopping news,
or magazines.

31.3121(b)(15)-1 Services in employ of inter-
national organization.

31.3121(b)(16)-1 Services performed
share-farming arrangement.

31.3121(b)(17)-1 Services in employ of Com-
munist organization.

31.3121(b)(18)-1 Services performed by a resi-
dent of the Republic of the Philippines
while temporarily in Guam.

31.3121(b)(19)-1 Services of certain
resident aliens.

31.3121(b)(20)-1 Service performed on a boat
engaged in catching fish.

31.3121(c)-1 Included and excluded services.

31.3121(d)-1 Who are employees.

31.3121(d)-2 Who are employers.

31.3121(e)-1 State, United States, and cit-
izen.

31.3121(f)-1

31.3121(g)-1

under

non-

American vessel and aircraft.

Agricultural labor.

31.3121(h)-1 American employer.

31.3121(i)-1 Computation to nearest dollar of
cash remuneration for domestic service.

31.3121(i)-2 Computation of remuneration
for service performed by an individual as
a member of a uniformed service.

31.3121(i)-3 Computation of remuneration
for service performed by an individual as
a volunteer or volunteer leader within
the meaning of the Peace Corps Act.

31.3121(i)-4 Computation of remuneration
for service performed by certain mem-
bers of religious orders.

31.3121(j)-1 Covered transportation service.

31.3121(k)-1 Waiver of exemption from
taxes.
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31.3121(k)-2 Waivers of exemption; original
effective date changed retroactively.

31.3121(k)-3 Request for coverage of indi-
vidual employed by exempt organization
before August 1, 1956.

31.3121(k)-4 Constructive filing of waivers of
exemption from social security taxes by
certain tax-exempt organizations.

31.3121(1)-1 Agreements entered into by do-
mestic corporations with respect to for-
eign subsidiaries.

31.3121(0)-1 Crew leader.

31.3121(g)-1 Tips included for employee
taxes.

31.3121(r)-1 Election of coverage by religious
orders.

31.3121(s)-1 Concurrent employment by re-
lated corporations with common pay-
master.

31.3121(v)(2)-1 Treatment of amounts de-
ferred under certain nonqualified de-
ferred compensation plans.

31.3121(v)(2)-2 Effective dates and transition
rules.

31.3123-1 Deductions by an employer from
remuneration of an employee.

Subpart C—Railroad Retirement Tax Act
(Chapter 22, Internal Revenue Code of
1954)

TAX ON EMPLOYEES

31.3201-1 Measure of employee tax.

31.3201-2 Rates and computation of em-
ployee tax.

31.3202-1 Collection of, and liability for, em-
ployee tax.

TAX ON EMPLOYEE REPRESENTATIVES

31.3211-1 Measure of employee representa-
tive tax.

31.3211-2 Rates and computation of em-
ployee representative tax.

31.3211-3 Employee representative supple-
mental tax.

31.3212-1 Determination of compensation.

TAX ON EMPLOYERS

31.3221-1 Measure of employer tax.

31.3221-2 Rates and computation of em-
ployer tax.

31.3221-3 Supplemental tax.

31.3221-4 Exception from supplemental tax.

GENERAL PROVISIONS

31.3231(a)-1
31.3231(b)-1
31.3231(c)-1
tives.
31.3231(d)-1
31.3231(e)-1

Who are employers.
Who are employees.
Who are employee representa-

Service.
Compensation.
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31.3231(e)-2 Contribution base.

Subpart D—Federal Unemployment Tax
Act (Chapter 23, Internal Revenue
Code of 1954)

31.3301-1
31.3301-2

Persons liable for tax.

Measure of tax.

31.3301-3 Rate and computation of tax.

31.3301-4 When wages are paid.

31.3302(a)-1 Credit against tax for contribu-
tions paid.

31.3302(a)-2 Refund of State contributions.

31.3302(a)-3 Proof of credit under section
3302(a).

31.3302(b)-1 Additional credit against tax.

31.3302(b)-2 Proof of additional credit under
section 3302(b).

31.3302(c)-1 Limit on total credits.

31.3302(d)-1 Definitions and special rules re-
lating to limit on total credits.

31.3302(e)-1 Successor employer.

31.3306(a)-1 Who are employers.

31.3306(b)-1 Wages.

31.3306(b)-1T Question and answer relating
to the definition of wages in section
3306(b) (Temporary).

31.3306(b)-2 Reimbursement and other ex-
pense allowance amounts.

31.3306(b)(1)-1 $3,000 limitation.

31.3306(b)(2)-1 Payments under employers’
plans on account of retirement, sickness
or accident disability, medical or hos-
pitalization expenses, or death.

31.3306(b)(3)-1 Retirement payments.

31.3306(b)(4)-1 Payments on account of sick-
ness or accident disability, or medical or
hospitalization expenses.

31.3306(b)(5)-1 Payments from or to certain
tax-exempt trusts, or under or to certain
annuity plans or bond purchase plans.

31.3306(b)(6)-1 Payment by an employer of
employee tax under section 3101 or em-
ployee contributions under a State law.

31.3306(b)(7)-1 Payments other than in cash
for service not in the course of employ-
er’s trade or business.

31.3306(b)(8)-1 Payments to employees for
non-work periods.

31.3306(b)(9)-1 Moving expenses.

31.3306(b)(10)-1 Payments under certain em-
ployers’ plans after retirement, dis-
ability, or death.

31.3306(b)(13)-1 Payments or benefits under
a qualified educational assistance pro-
gram.

31.3306(c)-1 Employment; services per-
formed before 1955.
31.3306(c)-2 Employment; services per-

formed after 1954.
31.3306(c)-3 Employment; excepted services
in general.
31.3306(c)(1)-1 Agricultural labor.
31.3306(c)(2)-1 Domestic service.
31.3306(c)(3)-1 Services not in the course of
employer’s trade or business.
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31.3306(c)(4)-1 Services on or in connection
with a non-American vessel or aircraft.

31.3306(c)(5)-1 Family employment.

31.3306(c)(6)-1 Services in employ of United
States or instrumentality thereof.

31.3306(c)(7)-1 Services in employ of States
or their political subdivisions or instru-
mentalities.

31.3306(c)(8)-1 Services in employ of reli-
gious, charitable, educational, or certain
other organizations exempt from income
tax.

31.3306(c)(9)-1 Railroad industry; services
performed by an employee or an em-
ployee representative under the Railroad
Unemployment Insurance Act.

31.3306(c)(10)-1 Services in the employ of
certain organizations exempt from in-
come tax.

31.3306(c)(10)-2 Services of student in em-
ploy of school, college, or university.

31.3306(c)(10)-3 Services before 1962 in em-
ploy of certain employees’ beneficiary
associations.

31.3306(c)(11)-1 Services in employ of foreign
government.

31.3306(c)(12)-1 Services in employ of wholly
owned instrumentality of foreign govern-
ment.

31.3306(c)(13)-1 Services of student nurse or
hospital intern.

31.3306(c)(14)-1 Services of insurance agent
or solicitor.

31.3306(c)(15)-1 Services in delivery or dis-
tribution of newspapers, shopping news,
or magazines.

31.3306(c)(16)-1 Services in employ of inter-
national organization.

31.3306(c)(17)-1 Fishing services.

31.3306(c)(18)-1 Services of certain
resident aliens.

31.3306(d)-1 Included and excluded service.

31.3306(i)-1 Who are employees.

31.3306(j)-1 State, United States, and cit-
izen.

31.3306(k)-1 Agricultural labor.

31.3306(m)-1 American vessel and aircraft.

31.3306(n)-1 Services on American vessel
whose business is conducted by general
agent of Secretary of Commerce.

31.3306(p)-1 Employees or related corpora-
tions.

31.3306(r)(2)-1 Treatment of amounts de-
ferred under certain nonqualified de-
ferred compensation plans.

31.3307-1 Deductions by an employer from
remuneration of an employee.

31.3308-1 Instrumentalities of the United
States specifically exempted from tax
imposed by section 3301.

non-

Subpart E—Collection of Income Tax at
Source

31.3401(a)-1 Wages.
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31.3401(a)-1T Question and answer relating
to the definition of wages in section
3401(a) (Temporary).

31.3401(a)-2 Exclusions from wages.

31.3401(a)-3 Amounts deemed wages under
voluntary withholding agreements.

31.3401(a)-4 Reimbursements and other ex-
pense allowance amounts.

31.3401(a)(1)-1 Remuneration of members of
the Armed Forces of the United States
for active service in combat zone or
while hospitalized as a result of such
service.

31.3401(a)(2)-1 Agricultural labor.

31.3401(a)(3)-1 Remuneration for
service.

31.3401(a)(4)-1 Cash remuneration for service
not in the course of employer’s trade or
business.

31.3401(a)(5)-1 Remuneration for services for
foreign government or international or-
ganization.

31.3401(a)(6)-1 Remuneration for services of
nonresident alien individuals.

31.3401(a)(6)-1A Remuneration for services
of certain nonresident alien individuals
paid before January 1, 1967.

31.3401(a)(7)-1 Remuneration paid before
January 1, 1967, for services performed by
nonresident alien individuals who are
residents of a contiguous country and
who enter and leave the United States at
frequent intervals.

31.3401(a)(8)(A)-1 Remuneration for services
performed outside the United States by
citizens of the United States.

31.3401(a)(8)(B)-1 Remuneration for services
performed in possession of the United
States (other than Puerto Rico) by cit-
izen of the United States.

31.3401(a)(8)(C)-1 Remuneration for services
performed in Puerto Rico by citizen of
the United States.

31.3401(a)(9)-1 Remuneration for services
performed by a minister of a church or a
member of a religious order.

31.3401(a)(10)-1 Remuneration for services in
delivery or distribution of newspapers,
shopping news, or magazines.

31.3401(a)(11)-1 Remuneration other than in
cash for service not in the course of em-
ployer’s trade or business.

31.3401(a)(12)-1 Payments from or to certain
tax-exempt trusts, or under or to certain
annuity plans or bond purchase plans, or
to individual retirement plans.

31.3401(a)(13)-1 Remuneration for services
performed by Peace Corps volunteers.

31.3401(a)(14)-1 Group-term life insurance.

31.3401(a)(15)-1 Moving expenses.

31.3401(a)(16)-1 Tips.

31.3401(a)(17)-1 Remuneration for services
performed on a boat engaged in catching
fish.

31.3401(a)(18)-1 Payments or benefits under
a qualified educational assistance pro-
gram.

domestic
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31.3401(a)(19)-1 Reimbursements under a
self-insured medical reimbursement plan.

31.3401(b)-1 Payroll period.

31.3401(c)-1 Employee.

31.3401(d)-1 Employer.

31.3401(e)-1 Number of withholding exemp-
tions claimed.

31.3401(f)-1 Tips.

31.3402(a)-1 Requirement of withholding.

31.3402(b)-1 Percentage method of with-
holding.

31.3402(c)-1 Wage bracket withholding.

31.3402(d)-1 Failure to withhold.

31.3402(e)-1 Included and excluded wages.

31.3402(f)(1)-1 Withholding exemptions.

31.3402(f)(2)-1 Withholding exemption cer-
tificates.

31.3402(f)(3)-1 When withholding exemption
certificate takes effect.

31.3402(f)(4)-1 Period during which with-
holding exemption certificate remains in
effect.

31.3402(f)(4)-2 Effective period of
holding exemption certificate.

31.3402(f)(5)-1 Form and contents of with-
holding exemption certificates.

31.3402(f)(6)-1 Withholding exemptions for
nonresident alien individuals.

31.3402(g)-1 Supplemental wage payments.

31.3402(g)-2 Wages paid for payroll period of
more than one year.

31.3402(g)-3 Wages paid through an agent, fi-
duciary, or other person on behalf of two
or more employers.

31.3402(h)(1)-1 Withholding on basis of aver-
age wages.

31.3402(h)(2)-1 Withholding on
annualized wages.

31.3402(h)(3)-1 Withholding on basis of cu-
mulative wages.

31.3402(h)(4)-1 Other methods.

31.3402(i)-1 Additional withholding.

31.3402(i)-2 Increases or decreases in with-
holding.

31.3402(J)-1 Remuneration other than in
cash for service performed by retail com-
mission salesman.

31.3402(k)-1 Special rule for tips.

31.3402(1)-1 Determination and disclosure of
marital status.

31.3402(m)-1 Withholding allowances.

31.3402(n)-1 Employees incurring no income
tax liability.

31.3402(0)-1 Extension of withholding to
supplemental unemployment compensa-
tion benefits.

31.3402(0)-2 Extension of withholding to an-
nuity payments if requested by payee.

31.3402(0)-3 Extension of withholding to
sick pay.

31.3402(p)-1 Voluntary withholding agree-
ments.

31.3402(q)-1 Extension of withholding to cer-
tain gambling winnings.

31.3402(r)-1 Withholding on distributions of
Indian gaming profits to tribal members.

31.3403-1 Liability for tax.

with-

basis of
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31.3404-1 Return and payment by govern-
mental employer.

31.3405(c)-1 Withholding on eligible rollover
distributions; questions and answers.

31.3406-0 Outline of the backup withholding
regulations.

31.3406a-1 Backup withholding requirement
on reportable payments.

31.3406a-2 Definition of payors obligated to
backup withhold.

31.3406a-3 Scope and extent of accounts sub-
ject to backup withholding.

31.3406a-4 Time when payments are consid-
ered to be paid and subject to backup
withholding.

31.3406(b((2)-1 Reportable interest payment.

31.3406(b)(2)-2 Original issue discount.

31.3406(b)(2)-3 Window transactions.

31.3406(b)(2)-4 Reportable dividend payment.

31.3406(b)(2)-5 Reportable patronage divi-
dend payment.

31.3406(b)(3)-1 Reportable payments of
rents, commissions, nonemployee com-
pensation, etc.

31.3406(b)(3)-2 Reportable barter exchanges
and gross proceeds of sales of securities
or commodities by brokers.

31.3406(b)(3)-3 Reportable payments by cer-
tain fishing boat operators.

31.3406(b)(3)-4 Reportable payments of roy-
alties.

31.3406(b)(4)-1 Exemption for certain mini-
mal payments.

31.3406(c)-1 Notified payee underreporting of
reportable interest or dividend pay-
ments.

31.3406(d)-1 Manner required for furnishing
a taxpayer identification number.

31.3406(d)-2 Payee certification failure.

31.3406(d)-3 Special 30-day rules for certain
reportable payments.

31.3406(d)-4 Special rules for readily
tradable instruments acquired through a
broker.

31.3406(d)-5 Backup withholding when the
Service or a broker notifies the payor to
withhold because the payee’s taxpayer
identification number is incorrect.

31.3406(e)-1 Period during which backup
withholding is required.

31.3406(f)-1 Confidentiality of information.

31.3406(g)-1 Exception for payments to cer-
tain payees and certain other payments.

31.3406(g)-2 Exception for reportable pay-
ments for which withholding is otherwise
required.

31.3406(g)-3 Exemption while payee is wait-
ing for a taxpayer identification number.

31.3406(h)-1 Definitions.

31.3406(h)-2 Special rules.

31.3406(h)-3 Certificates.

31.3406(i)-1 Effective date.
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31.3406(j)-1 Taxpayer ldentification Number
(TIN) matching program.

Subpart F—General Provisions Relating to
Employment Taxes (Chapter 25, Inter-
nal Revenue Code of 1954)

31.3501(a)-1T Question and answer relating
to the time employers must collect and
pay the taxes on noncash fringe benefits
(Temporary).

31.3502-1 Nondeductibility of taxes in com-
puting taxable income.

31.3503-1 Tax under chapter 21 or 22 paid
under wrong chapter.

31.3504-1 Acts to be performed by agents.

31.3505-1 Liability of third parties paying or
providing for wages.

31.3506-1 Companion sitting placement serv-
ices.

31.3507-1 Advance payments of earned in-
come credit.

31.3507-2 Earned income credit advance pay-
ment certificates.

Subpart G—Administrative Provisions of
Special Application to Employment
Taxes (Selected Provisions of Subtitle F,
Internal Revenue Code of 1954)

31.6001-1 Records in general.

31.6001-2 Additional records under Federal
Insurance Contributions Act.

31.6001-3 Additional records under Railroad
Retirement Tax Act.

31.6001-4 Additional records under Federal
Unemployment Tax Act.

31.6001-5 Additional records in connection
with collection of income tax at source
on wages.

31.6001-6 Notice by district director requir-
ing returns, statements, or the keeping
of records.

31.6011-4 Requirement of statement dis-
closing participation in certain trans-
actions by taxpayers.

31.6011(a)-1 Returns under Federal
ance Contributions Act.

31.6011(a)-2 Returns under Railroad Retire-
ment Tax Act.

31.6011(a)-3 Returns under Federal
ployment Tax Act.

31.6011(a)-3A Returns of the railroad unem-
ployment repayment tax.

31.6011(a)-4 Returns of income tax withheld.

31.6011(a)-5 Monthly returns.

31.6011(a)-6 Final returns.

31.6011(a)-7 Execution of returns.

31.6011(a)-8 Composite return in
specified form.

31.6011(a)-9 Instructions to forms control as
to which form is to be used.

31.6011(a)-10 Instructions to forms may
waive filing requirement in case of no li-
ability tax returns.

31.6011(b)-1 Employers’ identification num-
bers.

Insur-

Unem-

lieu of
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31.6011(b)-2 Employees’ account numbers.

31.6051-1 Statements for employees.

31.6051-2 Information returns on Form W-3
and Internal Revenue Service copies of
Forms W-2.

31.6051-3 Statements required
sick pay paid by third parties.

31.6051-4 Statement required in case of
backup withholding.

31.6053-1 Report of tips by employee to em-
ployer.

31.6053-2 Employer statement of uncollected
employee tax.

31.6053-3 Reporting by certain large food or
beverage establishments with respect to
tips.

31.6053-4 Substantiation
tipped employees.

31.6061-1 Signing of returns.

31.6065(a)-1 Verification of returns or other
documents.

31.6071(a)-1 Time for
other documents.

31.6071(a)-1A Time for filing returns with
respect to the railroad unemployment re-
payment tax.

31.6081(a)-1 Extensions of time for filing re-
turns and other documents.

31.6091-1 Place for filing returns.

31.6101-1 Period covered by returns.

31.6109-1 Supplying of identifying numbers.

31.6151-1 Time for paying tax.

31.6157-1 Cross reference.

31.6161(a)(1)-1 Extensions of time for paying
tax.

31.6205-1 Adjustments of underpayments.

31.6205-2 Adjustments of underpayments of
hospital insurance taxes that accrue
after March 31, 1986, and before January
1, 1987, with respect to wages of State
and local government employees.

31.6302-0 Table of Contents.

31.6302-1 Federal tax deposit rules for with-
held income taxes and taxes under the
Federal Insurance Contributions Act
(FICA) attributable to payments made
after December 31, 1992.

31.6302-2 Federal Tax Deposit Rules for
amounts withheld under the Railroad Re-
tirement Tax Act (R.R.T.A.) attributable
to payments made after December 31,
1992.

31.6302-3 Federal tax deposit rules for
amounts withheld under the backup
withholding requirements of section 3406
for payments made after December 31,
1992.

31.6302-4 Federal tax deposit rules for with-
held income taxes attributable to non-
payroll payments made after December
31, 1993.

31.6302(b)-1 Method of collection.

31.6302(c)-1 Use of Government depositories
in connection with taxes under Federal
Insurance Contributions Act and income
tax withheld for amounts attributable to
payments made before January 1, 1993.

in case of

requirements for

filing returns and

10

26 CFR Ch. | (4-1-05 Edition)

31.6302(c)-2 Use of Government depositories
in connection with employee and em-
ployer taxes under Railroad Retirement
Tax Act for amounts attributable to pay-
ments made before January 1, 1993.

31.6302(c)-2A Use of Government deposi-
taries in connection with the railroad
unemployment repayment tax.

31.6302(c)-3 Use of Government depositaries
in connection with tax under the Federal
Unemployment Tax Act.

31.6302(c)-4 Cross references.

31.6361-1 Collection and administration of
qualified State individual income taxes.

31.6402(a)-1 Credits or refunds.

31.6402(a)-2 Credit or refund of tax under
Federal Insurance Contributions Act or
Railroad Retirement Tax Act.

31.6402(a)-3 Refund of Federal
ment tax.

31.6404(a)-1 Abatements.

31.6413(a)-1 Repayment by employer of tax
erroneously collected from employee.

31.6413(a)-2 Adjustment of overpayments.

31.6413(a)-3 Repayment by payor of tax er-
roneously collected from payee.

31.6413(b)-1 Overpayments of certain em-
ployment taxes.

31.6413(c)-1 Special refunds.

31.6414-1 Credit or refund of
withheld from wages.

31.6652(c)-1 Failure of employee to report
tips for purposes of the Federal Insur-
ance Contributions Act.

31.6674-1 Penalties for fraudulent statement
or failure to furnish statement.

31.6682-1 False information with respect to
withholding.

31.7805-1 Promulgation of regulations.

AUTHORITY: 26 U.S.C. 7805.

Sections 31.3121(a)-1, 31.3121(a)-3, 31.3231(e)-
1, 31.3231(e)-3, 31.3306(b)-1, 31.3306(b)-2,
31.3401(a)-1, and 31.3401(a)-4 also issued under
26 U.S.C. 62.

Section 31.3121(b)(7)-2 also issued under 26
U.S.C. 3121(b)(7)(F).

Section 31.3121(b)(19)-1 also issued under 26
U.S.C. 7701(b)(11).

Section 31.3306(c)(18)-1 also issued under 26
U.S.C. 7701(b)(11).

Section 31.3401(a)(6)-1 also issued under 26
U.S.C. 1441(c)(4) and 26 U.S.C. 3401(a)(6).

Section 31.3402(f)(1)-1 also issued under 26
U.S.C. 3402(m).

Section 31.3402(f)(5)-1 also issued under 26
U.S.C. 3402 (i) and (m).

Section 31.3402(r)-1 also issued under 26
U.S.C. 3402(p) and (r).

Sections 31.3406(a)-1 through 31.3406(i)-1
also issued under 26 U.S.C.3406(i).

Section 31.3406(j)-1 also issued under 26
U.S.C. 3406(i).

Section 31.6011(a)-3A is also issued under
the authority of 26 U.S.C. 6011.

Section 31.6011(a)-4 also issued under 26
U.S.C. 6011.

unemploy-

income tax
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Section 31.6051-1 also issued under 26 U.S.C.
6051.

Section 31.6051-2 also issued under 26 U.S.C.
6051.

Sections 31.6053-3 (b)(5), (h) and (j)(9) and
31.6053-4 are also issued under sec. 1072 of
Pub. L. 98-369, 98 Stat. 1052; and 26 U.S.C.
6001.

Sections 31.6053-3T and 31.6053-4T are also
issued under sec. 1072 of Pub. L. 98-369, 98
Stat. 1052; and 26 U.S.C. 6001.

Section 31.6071-1 also issued under 26 U.S.C.
6071.

Section 31.6071(a)-1A is also issued under
the authority of 26 U.S.C. 6071.

Section 31.6081-1 also issued under 26 U.S.C.
6081.

Section 31.6205-2
U.S.C. 6205(a)(1).

Sections 31.6302-1 through 31.6302-3 also
issued under 26 U.S.C. 6302 (a), (c), and (h).

Section 31.6302-4 also issued under 26 U.S.C.
6302 (a) and (c).

Section 31.6302(c)-2A is also issued under 26
U.S.C. 6302 and 6157(d).

Section 31.6302(c)-3 also issued under 26
U.S.C. 6302(h).

SOURCE: T.D. 6516, 25 FR 13032, Dec. 20, 1960;
25 FR 14021, Dec. 31, 1960, unless otherwise
noted.

is also issued under 26

Subpart A—Introduction

§31.0-1 Introduction.

(a) In general. The regulations in this
part relate to the employment taxes
imposed by subtitle C (chapters 21 to
25, inclusive) of the Internal Revenue
Code of 1954, as amended. References in
the regulations to the “‘Internal Rev-
enue Code” or the ‘“‘Code” are ref-
erences to the Internal Revenue Code
of 1954, as amended, unless otherwise
indicated. References to the Federal
Insurance Contributions Act, the Rail-
road Retirement Tax Act, and the Fed-
eral Unemployment Tax Act are ref-
erences to chapters 21, 22, and 23, re-
spectively, of the Code. References to
sections of law are references to sec-
tions of the Internal Revenue Code un-
less otherwise indicated. The regula-
tions in this part also provide rules re-
lating to the deposit of other taxes by
electronic funds transfer.

(b) Division of regulations. The regula-
tions in this part are divided into 7
subparts. Subpart A contains provi-
sions relating to general definitions
and use of terms, the division and
scope of the regulations in this part,
and the extent to which the regula-
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tions in this part supersede prior regu-
lations relating to employment taxes.
Subpart B relates to the taxes under
the Federal Insurance Contributions
Act. Subpart C relates to the taxes
under the Railroad Retirement Tax
Act. Subpart D relates to the tax under
the Federal Unemployment Tax Act.
Subpart E relates to the collection of
income tax at source on wages under
chapter 24 of the Code. Subpart F re-
lates to the provisions of chapter 25 of
the Code which are applicable in re-
spect of the taxes imposed by chapters
21 to 24, inclusive, of the Code. Subpart
G relates to selected provisions of sub-
title F of the Code, relating to proce-
dure and administration, which have
special application in respect of the
taxes imposed by subtitle C of the
Code. Inasmuch as these regulations
constitute Part 31 of Title 26 of the
Code of Federal Regulations, each sec-
tion of the regulations is preceded by a
section symbol and 31 followed by a
decimal point (§31.). Sections of law or
references thereto are preceded by
‘“Sec.” or the word ‘“‘section’.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 8723, 62 FR 37492, July 14,
1997]

§31.0-2 General definitions and use of
terms.

(a) In general. As used in the regula-
tions in this part, unless otherwise ex-
pressly indicated—

(1) The terms defined in the provi-
sions of law contained in the regula-
tions in this part shall have the mean-
ings so assigned to them.

(2) The Internal Revenue Code of 1954
means the act approved August 16, 1954
(26 U.S.C.), entitled ‘““An act to revise
the internal revenue laws of the United
States’, as amended.

(3) The Internal Revenue Code of 1939
means the act approved February 10,
1939 (53 Stat., Part 1), as amended.

(4) The Social Security Act means
the act approved August 14, 1935 (42
U.S.C. c. 7), as amended.

(5) (i) The Social Security Amend-
ments of 1954 means the act approved
September 1, 1954 (68 Stat. 1052), as
amended.

(ii) The Social Security Amendments
of 1956 means the act approved August
1, 1956 (70 Stat. 807), as amended.
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(iii) The Social Security Amend-
ments of 1958 means the act approved
August 28, 1958 (72 Stat. 1013), as
amended.

(iv) The Social Security Amendments
of 1960 means the act approved Sep-
tember 13, 1960 (74 Stat. 924).

(v) The Social Security Amendments
of 1961 means the act approved June 30,
1961 (75 Stat. 131).

(vi) The Social Security Amendments
of 1965 means the act approved July 30,
1965 (79 Stat. 286).

(vii) The Social Security Amend-
ments of 1967 means the act approved
January 2, 1968 (81 Stat. 821).

(viii) The Social Security Amend-
ments of 1972 means the act approved
October 30, 1972 (86 Stat. 1329).

(6) The Social Security Administra-
tion means the Social Security Admin-
istration of the Department of Health
and Human Services. (See the State-
ment of Organization and delegations
of Authority of the Department of
Health and Human Services (20 CFR
Part 1996).)

(7) District director means district
director of internal revenue. The term
also includes the Director of Inter-
national Operations in all cases where
the authority to perform the functions
which may be performed by a district
director has been delegated to the Di-
rector of International Operations.

(8) Person includes an individual, a
corporation, a partnership, a trust or
estate, a joint-stock company, an asso-
ciation, or a syndicate, group, pool,
joint venture or other unincorporated
organization or group, through or by
means of which any business, financial
operation, or venture is carried on. It
includes a guardian, committee, trust-
ee, executor, administrator, trustee in
bankruptcy, receiver, assignee for the
benefit of creditors, conservator, or
any person acting in a fiduciary capac-
ity.

(9) Calendar quarter means a period
of 3 calendar months ending on March
31, June 30, September 30, or December
31.

(10) Account number means the iden-
tifying number of an employee as-
signed, as the case may be, under the
Internal Revenue Code of 1954, under
Subchapter A of Chapter 9 of the Inter-
nal Revenue Code of 1939, or under
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Title VIII of the Social Security Act.
See also §301.7701-11 of this chapter
(Regulations on Procedure and Admin-
istration).

(11) Identification number means the
identifying number of an employer as-
signed, as the case may be, under the
Internal Revenue Code of 1954, under
Subchapter A or D of Chapter 9 of the
Internal Revenue Code of 1939, or under
Title VIII of the Social Security Act.
See also §301.7701-12 of this chapter
(Regulations on Procedure and Admin-
istration).

(12) Regulations 90 means the regula-
tions approved February 17, 1936 (26
CFR (1939) Part 400), as amended, relat-
ing to the excise tax on employers
under Title I1X of the Social Security
Act, and such regulations as made ap-
plicable to Subchapter C of Chapter 9
and other provisions of the Internal
Revenue Code of 1939 by Treasury Deci-
sion 4885, approved February 11, 1939 (26
CFR (1939) 1943 Cum. Supp., p. 5876), to-
gether with any amendments to such
regulations as so made applicable to
the Internal Revenue Code of 1939.

(13) Regulations 91 means the regula-
tions approved November 9, 1936 (26
CFR (1939) Part 401), as amended, relat-
ing to the employees’ tax and the em-
ployers’ tax under Title VIII of the So-
cial Security Act, and such regulations
as made applicable to Subchapter A of
Chapter 9 and other provisions of the
Internal Revenue Code of 1939 by Treas-
ury Decision 4885, approved February
11, 1939 (26 CFR (1939) 1943 Cum. Supp.,
p. 5876), together with any amendments
to such regulations as so made applica-
ble to the Internal Revenue Code of
1939.

(14) Regulations 106 means the regu-
lations approved February 24, 1940 (26
CFR (1939) Part 402), as amended, relat-
ing to the employees’ tax and the em-
ployers’ tax under the Federal Insur-
ance Contributions Act (Subchapter A
of Chapter 9 of the Internal Revenue
Code of 1939) with respect to the period
after 1939 and before 1951.

(15) Regulations 107 means the regu-
lations approved September 12, 1940 (26
CFR (1939) Part 403), as amended, relat-
ing to the excise tax on employers
under the Federal Unemployment Tax
Act (Subchapter C of Chapter 9 of the
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Internal Revenue Code of 1939) with re-
spect to the period after 1939 and before
1955.

(16) Regulations 114 means the regu-
lations approved December 30, 1948 (26
CFR (1939) Part 411), as amended, relat-
ing to the employers’ tax, employees’
tax, and employee representatives’ tax
under the Railroad Retirement Tax Act
(Subchapter B of Chapter 9 of the In-
ternal Revenue Code of 1939) with re-
spect to compensation paid after 1948
for services rendered after 1946 and be-
fore 1955.

(17) Regulations 120 means the regu-
lations approved December 22, 1953 (26
CFR (1939) Part 406), as amended, relat-
ing to collection of income tax at
source on wages under Subchapter D of
Chapter 9 of the Internal Revenue Code
of 1939 with respect to the period after
1953 and before 1955.

(18) Regulations 128 means the regu-
lations approved December 6, 1951 (26
CFR (1939) Part 408), as amended, relat-
ing to the employee tax and the em-
ployer tax under the Federal Insurance
Contributions Act (Subchapter A of
Chapter 9 of the Internal Revenue Code
of 1939) with respect to the period after
1950 and before 1955.

(19) The cross references in the regu-
lations in this part to other portions of
the regulations, when the word “‘see’’ is
used, are made only for convenience
and shall be given no legal effect.

(b) Subpart B. As used in Subpart B of
this part, unless otherwise expressly
indicated—

(1) Act means the Federal Insurance
Contributions Act.

(2) Taxes means the employee tax
and the employer tax, as respectively
defined in this paragraph.

(3) Employee tax means the tax (with
respect to wages received by an em-
ployee after Dec. 31, 1965, the taxes) im-
posed by section 3101 of the Code.

(4) Employer tax means the tax (with
respect to wages paid by an employer
after Dec. 31, 1965, the taxes) imposed
by section 3111 of the Code.

(c) Subpart C. As used in Subpart C of
this part, unless otherwise expressly
indicated—

(1) Act means the Railroad Retire-
ment Tax Act.
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(2) Railway Labor Act means the act
approved May 20, 1926 (45 U.S.C. c. 8), as
amended.

(3) Railroad Retirement Act of 1937
means the act approved June 24, 1937
(45 U.S.C. 228a and following), as
amended.

(4) Railroad Retirement Board means
the board established pursuant to sec-
tion 10 of the Railroad Retirement Act
of 1937 (45 U.S.C. 228j).

(5) Tax means the employee tax, the
employee representative tax, or the
employer tax, as respectively defined
in this paragraph.

(6) Employee tax means the tax im-
posed by section 3201 of the Code.

(7) Employee representative tax
means the tax imposed by section 3211
of the Code.

(8) Employer tax means the tax im-
posed by section 3221 of the Code.

(d) Subpart D. As used in Subpart D of
this part, unless otherwise expressly
indicated:

(1) Act means the Federal Unemploy-
ment Tax Act.

(2) Railroad Unemployment Insur-
ance Act means the act approved June
25, 1938 (45 U.S.C. c. 11), as amended.

(3) Tax means the tax imposed by
section 3301 of the Code.

(e) Subpart E. As used in Subpart E of
this part, unless otherwise expressly
indicated, tax means the tax required
to be deducted and withheld from
wages under section 3402 of the Code.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6606, 27 FR 8516, Aug. 25,
1962; T.D. 6658, 28 FR 6631, June 27, 1963; T.D.
6983, 33 FR 18013, Dec. 4, 1968; T.D. 7280, 38 FR
18369, July 10, 1973]

§31.0-3 Scope of regulations.

(a) Subpart B. The regulations in Sub-
part B of this part relate to the imposi-
tion of the employee tax and the em-
ployer tax under the Federal Insurance
Contributions Act with respect to
wages paid and received after 1954 for
employment performed after 1936. In
addition to employment in the case of
remuneration therefor paid and re-
ceived after 1954, the regulations in
Subpart B of this part relate also to
employment performed after 1954 in the
case of remuneration therefor paid and
received before 1955. The regulations in
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Subpart B of this part include provi-
sions relating to the definition of
terms applicable in the determination
of the taxes under the Federal Insur-
ance Contributions Act, such as ‘“‘em-
ployee’, “wages’, and ‘“‘employment’.
The provisions of Subpart B of this
part relating to ‘‘employment’ are ap-
plicable also, (1) to the extent provided
in §31.3121(b)-2, to services performed
before 1955 the remuneration for which
is paid after 1954, and (2) to the extent
provided in §31.3121(k)-3, to services
performed before 1955 the remuneration
for which was paid before 1955. (For
prior regulations on similar subject
matter, see 26 CFR (1939) Part 408 (Reg-
ulations 128).)

(b) Subpart C. The regulations in Sub-
part C of this part relate to the imposi-
tion of the employee tax, the employee
representative tax, and the employer
tax under the Railroad Retirement Tax
Act with respect to compensation paid
after 1954, for services rendered after
such date. The regulations in Subpart
C of this part include provisions relat-
ing to the definition of terms applica-
ble in the determination of the taxes
under the Railroad Retirement Tax
Act, such as “‘employee”, ‘“‘employee
representative’’, “employer”’, and
‘‘compensation’’. (For prior regulations
on similar subject matter, see 26 CFR
(1939) Part 411 (Regulations 114).)

(c) Subpart D. The regulations in Sub-
part D of this part relate to the imposi-
tion on employers of the excise tax
under the Federal Unemployment Tax
Act for the calendar year 1955 and sub-
sequent calendar years with respect to
wages paid after 1954 for employment
performed after 1938. In addition to em-
ployment in the case of remuneration
therefor paid after 1954, the regulations
in Subpart D of this part relate also to
employment performed after 1954 in the
case of remuneration therefor paid be-
fore 1955. The regulations in Subpart D
of this part include provisions relating
to the definition of terms applicable in
the determination of the tax under the
Federal Unemployment Tax Act, such
as ‘“‘employee”, “‘employer”, ‘“‘employ-
ment’’, and ‘“‘wages’”. The regulations
in Subpart D of this part also include
provisions relating to the credits
against the Federal tax for State con-
tributions. (For prior regulations on
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similar subject matter, see 26 CFR
(1939) Part 403 (Regulations 107).)

(d) Subpart E. The regulations in Sub-
part E of this part relate to the with-
holding under chapter 24 of the Code of
income tax at source on wages paid
after 1954, regardless of when such
wages were earned. The regulations in
Subpart E of this part include provi-
sions relating to the definition of
terms applicable in the determination
of the tax under chapter 24 of the Code,
such as ‘“‘employee”, “employer”’, and
“‘wages’’. (For prior regulations on
similar subject matter, see 26 CFR
(1939) Part 406 (Regulations 120).)

(e) Subpart F. The regulations in Sub-
part F of this part deal with the gen-
eral provisions contained in chapter 25
of the Code, which relate to the em-
ployment taxes imposed by chapters 21
to 24, inclusive, of the Code. (For prior
regulations on the subject matter of
section 3503, see 26 CFR (1939) 411.802
and 408.803 (Regulations 114 and 128, re-
spectively). For prior regulations on
the subject matter of section 3504, see
26 CFR (1939) 406.807 and 408.906 (Regu-
lations 120 and 128, respectively).)

(f) Subpart G. The regulations in Sub-
part G of this part, which are pre-
scribed under selected provisions of
subtitle F of the Code, relate to the
procedural and administrative require-
ments in respect of records, returns,
deposits, payments, and related mat-
ters applicable to the employment
taxes imposed by subtitle C (chapters
21 to 25, inclusive) of the Code. In addi-
tion, the provisions of Subpart G of
this part relate to adjustments and to
claims for refund, credit, or abatement,
made after 1954, in connection with the
employment taxes imposed by subtitle
C of the Internal Revenue Code of 1954,
by chapter 9 of the Internal Revenue
Code of 1939, or by the corresponding
provisions of prior law, but not to any
adjustment reported, or credit taken,
in whole or in part on any return or
supplemental return filed on or before
July 31, 1960. The provisions of Subpart
G of this part also relate to deposits of
taxes imposed by subchapter B of chap-
ter 9 of the 1939 Code or by cor-
responding provisions of prior law with
respect to compensation paid after 1954
for services rendered before 1955. For
other administrative provisions which
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have application to the employment
taxes imposed by subtitle C of the
Code, see Part 301 of this chapter (Reg-
ulations on Procedure and Administra-
tion). (The administrative and proce-
dural regulations applicable with re-
spect to a particular employment tax
for a prior period were combined with
the substantive regulations relating to
such tax for such period. For the regu-
lations applicable to the respective
taxes for prior periods, see paragraphs
(@), (b), (c), and (d) of this section.)
Subpart G of this part also provides
rules relating to the deposit of other
taxes by electronic funds transfer.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6744, 29 FR 8305, July 2, 1964;
T.D. 8723, 62 FR 37493, July 14, 1997]

§31.0-4 Extent to which the regula-
tions in this part supersede prior
regulations.

The regulations in this part, with re-
spect to the subject matter within the
scope thereof, supersede 25 CFR (1939)
Parts 403, 406, 408, and 411 (Regulations
107, 120, 128, and 114, respectively). The
Regulation on Monthly Returns and
Payment of Employment Taxes (23 FR
5006) are also superseded.

Subpart B—Federal Insurance
Contributions Act (Chapter 21,
Internal Revenue Code of
1954)

TAX ON EMPLOYEES

§31.3101-1 Measure of employee tax.

The employee tax is measured by the
amount of wages received after 1954
with respect to employment after 1936.
See §31.3121(a)-1, relating to wages; and
§§31.3121(b)-1 to 31.3121(b)-4, inclusive,
relating to employment. For provisions
relating to the time of receipt of
wages, see §31.3121(a)-2.

[T.D. 6744, 29 FR 8305, July 2, 1964]

§31.3101-2 Rates and computation of
employee tax.

(a) Old-age, survivors, and disability in-
surance. The rates of employee tax for
old-age, survivors, and disability insur-
ance with respect to wages received in
calendar years after 1954 are as follows:

§31.3102-1

Calendar year Percent
1955 and 1956 . 2
1957 and 1958 . 2.25
1959 25
1960 and 1961 . 3
1962 3.125
1963 to 1965, both inclusive .........c.ccevvviininnnene 3.625
1966 . 3.85
1967 3.9
1968 3.8
1969 and 1970 . 4.2
1971 and 1972 . 4.6
1973 4.85
1974 to 2010, both inclusive ............... 4.95
2011 and subsequent calendar years 5.95

(b) Hospital insurance. The rates of
employee tax for hospital insurance
with respect to wages received in cal-
endar years after 1965 are as follows:

Calendar year Percent
1966 0.35
1967 .50
1968 to 1972, both inclusive .60
1973 1.0
1974 to 1977, both incClusive ........cccceeeeiieiieeieen. 0.90
1978 to 1980, both inclusive ... 1.10
1981 to 1985, both inclusive ....... . 1.35
1986 and subsequent calendar years ................... 1.50

(c) Computation of employee tax. The
employee tax is computed by applying
to the wages received by the employee
the rate in effect at the time such
wages are received.

Example. In 1972, employee A performed for
employer X services which constituted em-
ployment (see §31.3121(b)-2). In 1973 A re-
ceives from X $1,000 as remuneration for such
services. The tax is payable at the 5.85 per-
cent rate (4.85 percent plus 1.0 percent) in ef-
fect for the calendar year 1973 (the year in
which the wages are received) and not at the
5.2 percent rate which was in effect for the
calendar year 1972 (the year in which the
services were performed).

[T.D. 7374, 40 FR 30947, July 24, 1975]

§31.3101-3 When
taches.

The employee tax attaches at the
time that the wages are received by the
employee. For provisions relating to
the time of such receipt, see
§31.3121(a)-2.

employee tax at-

§31.3102-1 Collection of, and liability
for, employee tax; in general.

(a) The employer shall collect from
each of his employees the employee tax
with respect to wages for employment
performed for the employer by the em-
ployee. The employer shall make the
collection by deducting or causing to
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be deducted the amount of the em-
ployee tax from such wages as and
when paid. (For provisions relating to
the time of such payment, see
§31.3121(a)-2.) The employer is required
to collect the tax, notwithstanding the
wages are paid in something other than
money, and to pay over the tax in
money. (As to the exclusion from
wages of remuneration paid in any me-
dium other than cash for certain types
of services, see §31.3121(a)(7)-1, relating
to such remuneration paid for service
not in the course of the employer’s
trade or business or for domestic serv-
ice in a private home of the employer;
and §31.3121(a)(8)-1, relating to such re-
muneration paid for agricultural
labor.) For provisions relating to the
collection of, and liability for, em-
ployee tax in respect of tips, see
§31.3102-3.

(b) The employer is permitted, but
not required, to deduct amounts equiv-
alent to employee tax from payments
to an employee of cash remuneration
to which the sections referred to in
this paragraph are applicable prior to
the time that the sum of such pay-
ments equals:

(1) $50 in the calendar quarter, for
service not in the course of the employ-
er’s trade or business, to which
§31.3121(a)(7)-1 is applicable; or

(2) $50 in the calendar quarter, for do-
mestic service in a private home of the
employer, to which §31.3121(a)(7)-1 is
applicable; or

(3) (i) $100 in the calendar year 1955 or
1956, for agricultural labor, to which
§31.3121(a)(8)-1 is applicable; or

(ii) $150 in any calendar year after
1956, for agricultural labor, to which
§31.3121(a)(8)-1 is applicable, but only
to the extent that such payments are
made prior to the twentieth day in
such calendar year on which the em-
ployee has performed such agricultural
labor for the employer for cash remu-
neration computed on a time basis; or

(4) $50 in the calendar quarter, for
service performed as a home worker, to
which §31.3121(a)(10)-1 is applicable.

At such time as the sum of the cash
payments in the calendar quarter or
the calendar year, as the case may be,
for a type of service referred to in this
paragraph equals or exceeds the
amount specified, the employer is re-
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quired to collect from the employee
any amount of employee tax not pre-
viously deducted. Further, at such
time in any calendar year after 1956 as
the employee has performed agricul-
tural labor for the employer on 20 days
during such year for cash remuneration
computed on a time basis, the em-
ployer is required, regardless of the
amount of remuneration paid by him
to the employee in the calendar year,
to collect from the employee any
amount of employee tax not previously
deducted. If an employer pays cash re-
muneration to an employee for two or
more of the types of service referred to
in this paragraph, the provisions of
this paragraph are to be applied sepa-
rately to the amount of remuneration
attributable to each type of service.
For provisions relating to the repay-
ment to an employee, or other disposi-
tion, of amounts deducted from an em-
ployee’s remuneration in excess of the
correct amount of employee tax, see
§31.6413(a)-1. The application of this
paragraph may be illustrated by the
following examples:

Example 1. In the calendar year 1957 em-
ployer X makes several payments of cash re-
muneration to employee A for agricultural
labor which constitutes employment. In
March employee A works on some part of
each of 8 days for which employer X makes
his first payment of such cash remuneration
to A in the amount of $40. X deducts 90 cents
(2Ya percent of $40) as an amount equivalent
to employee tax. In June A works 5 days for
which X makes his second payment of cash
remuneration to A in the amount of $50. X
does not deduct from this payment an
amount equivalent to employee tax. In Octo-
ber A works 6 days for which X makes his
third payment of cash remuneration to A in
the amount of $60. This amount brings the
sum of such payments in 1957 to $150, and X
is now required to collect employee tax from
A even though A has performed agricultural
labor for X on only 19 days in 1957 and re-
gardless of whether the cash remuneration
for A’s services is computed on a time basis.
The amount of employee tax applicable to
the $150 paid by X to A is $3.38 (2% percent
of $150). Inasmuch as X previously deducted
90 cents in March 1957, X is required to de-
duct $2.48 ($3.38 minus 90 cents) from the $60
paid in October 1957.

Example 2. In the calendar year 1957 em-
ployer Y makes several payments of cash re-
muneration to employee B for agricultural
labor which constitutes employment. B’s
cash remuneration is computed on a time
basis. In January employer Y makes his first
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payment to employee B in the amount of $20
for work performed in 1957 on each of 5 days.
Y deducts 45 cents (2¥s percent of $20) as an
amount equivalent to employee tax. In April
Y makes his second payment of cash remu-
neration to B in the amount of $40 for work
performed in 1957 on each of 10 days. Y de-
ducts 90 cents (2% percent of $40) as an
amount equivalent to employee tax. In May
B works for Y on each of 5 days and on the
last of such days Y makes his third payment
of cash remuneration to B in the amount of
$20 for such work. This period of work brings
to 20 the number of days in the calendar year
1957 on which B has performed agricultural
labor for Y for cash remuneration computed
on a time basis, and Y is required to collect
employee tax from B even though the
amount of remuneration paid is less than
$150. The amount of employee tax applicable
to the $80 paid by Y to B is $1.80 (2¥s percent
of $80). Inasmuch as Y previously deducted
$1.35 in 1957 (45 cents in January and 90 cents
in April), Y is required to deduct 45 cents
($1.80 minus $1.35) from the $20 paid in May
1957.

(¢) In collecting employee tax, the
employer shall disregard any fractional
part of a cent of such tax unless it
amounts to one-half cent or more, in
which case it shall be increased to 1
cent. The employer is liable for the em-
ployee tax with respect to all wages
paid by him to each of his employees
whether or not it is collected from the
employee. If, for example, the em-
ployer deducts less than the correct
amount of tax, or if he fails to deduct
any part of the tax, he is nevertheless
liable for the correct amount of the
tax. Until collected from him the em-
ployee also is liable for the employee
tax with respect to all the wages re-
ceived by him. Any employee tax col-
lected by or on behalf of an employer is
a special fund in trust for the United
States. See section 7501. The employer
is indemnified against the claims and
demands of any person for the amount
of any payment of such tax made by
the employer to the district director.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6744, 29 FR 8305, July 2, 1964;
T.D. 7001, 34 FR 998, Jan. 23, 1969]

§31.3102-2 Manner and time of pay-
ment of employee tax.

The employee tax is payable to the
district director in the manner and at
the time prescribed in Subpart G of the
regulations in this part. For provisions
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relating to the payment by an em-
ployee of employee tax in respect of
tips, see paragraph (d) of §31.3102-3.

[T.D. 7001, 34 FR 998, Jan. 23, 1969]

§31.3102-3 Collection of, and liability
for, employee tax on tips.

(a) Collection of tax from employee— (1)
In general. Subject to the limitations
set forth in subparagraph (2) of this
paragraph, the employer shall collect
from each of his employees the em-
ployee tax on those tips received by the
employee which constitute wages for
purposes of the tax imposed by section
3101. (For provisions relating to the
treatment of tips as wages, see
3121(a)(12) and 3121(qg).) The employer
shall make the collection by deducting
or causing to be deducted the amount
of the employee tax from wages (exclu-
sive of tips) which are under the con-
trol of the employer or other funds
turned over by the employee to the em-
ployer (see subparagraph (3) of this
paragraph). For purposes of this sec-
tion the term ‘‘wages (exclusive of tips)
which are under the control of the em-
ployer” means, with respect to a pay-
ment of wages, an amount equal to
wages as defined in section 3121(a) ex-
cept that tips and noncash remunera-
tion which are wages are not included,
less the sum of—

(i) The tax under section 3101 re-
quired to be collected by the employer
in respect of wages as defined in sec-
tion 3121(a) (exclusive of tips);

(i) The tax under section 3402 re-
quired to be collected by the employer
in respect of wages as defined in sec-
tion 3401(a) (exclusive of tips); and

(iii) The amount of taxes imposed on
the remuneration of an employee with-
held by the employer pursuant to State
and local law (including amounts with-
held under an agreement between the
employer and the employee pursuant
to such law) except that the amount of
taxes taken into account in this sub-
division shall not include any amount
attributable to tips.

(2) Limitations. An employer is re-
quired to collect employee tax on tips
which constitute wages only in respect
of those tips which are reported by the
employee to the employer in a written
statement furnished to the employer
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pursuant to section 6053(a). The em-
ployer is responsible for the collection
of employee tax on tips reported to him
only to the extent that the employer
can—

(i) During the period beginning at the
time the written statement is sub-
mitted to him and ending at the close
of the 10th day of the month following
the month in which the statement was
submitted, or

(if) In the case of an employer who
elects to deduct the tax on an esti-
mated basis (see paragraph (c) of this
section), during the period beginning at
the time the written statement is sub-
mitted to him and ending at the close
of the 30th day following the quarter in
which the statement was submitted,
collect the employee tax by deducting
it or causing it to be deducted as pro-
vided in subparagraph (1).

(3) Furnishing of funds to employer. If
the amount of employee tax in respect
of tips reported by the employee to the
employer in a written statement (or
statements) furnished pursuant to sec-
tion 6053(a) exceeds the wages (exclu-
sive of tips) which are under the con-
trol of the employer, the employee may
furnish to the employer, within the pe-
riod specified in subparagraph (2) (i) or
(ii) of this paragraph (whichever is ap-
plicable), an amount of money equal to
the amount of such excess.

(b) Less than $20 of tips. Notwith-
standing the provisions of paragraph
(a) of this section, if an employee fur-
nishes to his employer a written state-
ment—

(1) Covering a period of less than 1
month, and

(2) The statement is furnished to the
employer prior to the close of the 10th
day of the month following the month
in which the tips were actually re-
ceived by the employee, and

(3) The aggregate amount of tips re-
ported in the statement and in all
other statements previously furnished
by the employee covering periods with-
in the same month is less than $20, and
the statements, collectively, do not
cover the entire month,
the employer may deduct amounts
equivalent to employee tax on such
tips from wages (exclusive of tips)
which are under the control of the em-
ployer or other funds turned over by
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the employee to the employer. For pro-
visions relating to the repayment to an
employee, or other disposition, of
amounts deducted from an employee’s
remuneration in excess of the correct
amount of employee tax, see
§31.6413(a)-1. (As to the exclusion from
wages of tips of less than $20, see
§31.3121(a)(12)-1.)

(c) Collection of employee tax on esti-
mated basis—(1) In general. Subject to
certain limitations and conditions, an
employer may, at his discretion, make
collection of the employee tax in re-
spect of tips reported by an employee
to the employer on an estimated basis.
An employer who elects to make col-
lection of the employee tax on an esti-
mated basis shall:

(1) In respect of each employee, make
an estimate of the amount of tips that
will be reported, pursuant to section
6053(a), by the employee to the em-
ployer in a calendar quarter.

(ii) Determine the amount which
must be deducted upon each payment
of wages (exclusive of tips) which are
under the control of the employer to be
made during the quarter by the em-
ployer to the employee in order to col-
lect from the employee during the
quarter an amount equal to the
amount obtained by multiplying the
estimated quarterly tips by the sum of
the rates of tax under subsections (a)
and (b) of section 3101.

(iii) Deduct from any payment of
such employee’s wages (exclusive of
tips) which are under the control of the
employer, or from funds referred to in
paragraph (a)(3) of this section, such
amount as may be necessary to adjust
the amount of tax withheld on the esti-
mated basis to conform to the amount
of employee tax imposed upon, and re-
quired to be deducted in respect of, tips
reported by the employee to the em-
ployer during the calendar quarter in
written statements furnished to the
employer pursuant to section 6053(a). If
an adjustment is required, the addi-
tional employee tax required to be col-
lected may be deducted upon any pay-
ment of the employee’s wages (exclu-
sive of tips) which are under the con-
trol of the employer during the quarter
and within the first 30 days following
the quarter or from funds turned over
by the employee to the employer for
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such purposes within such period. For
provisions relating to the repayment to
an employee, or other disposition, of
amounts deducted from an employee’s
remuneration in excess of the correct
amount of employee tax, see
§31.6413(a)-1.

(2) Estimating tips employee will re-
port— (i) Initial estimate. The initial es-
timate of the amount of tips that will
be reported by a particular employee in
a calendar quarter shall be made on the
basis of the facts and circumstances
surrounding the employment of that
employee. However, if a number of em-
ployees are employed under substan-
tially the same circumstances and
working conditions, the initial esti-
mate established for one such em-
ployee may be used as the initial esti-
mate for other employees in that
group.

(ii) Adjusting estimate. If the quarterly
estimate of tips in respect of a par-
ticular employee continues to differ
substantially from the amount of tips
reported by the employee and there are
no unusual factors involved (for exam-
ple, an extended absence from work due
to illness) the employer shall make an
appropriate adjustment of his estimate
of the amount of tips that will be re-
ported by the employee.

(iii) Reasonableness of estimate. The
employer must be prepared, upon re-
quest of the district director, to dis-
close the factors upon which he relied
in making the estimate, and his rea-
sons for believing that the estimate is
reasonable.

(d) Employee tax not collected by em-
ployer. If—

(1) The amount of the employee tax
imposed by section 3101 in respect of
those tips received by an employee
which constitute wages exceeds

(2) The amount of employee tax im-
posed by section 3101 (in respect of tips
reported by the employee to the em-
ployer) which can be collected by the
employer from such employee’s wages
(exclusive of tips) which are under the
control of the employer or from funds
referred to in paragraph (a)(3) of this
section,
the employee shall be liable for the
payment of tax in an amount equal to
such excess. For provisions relating to
the manner and time of payment of
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employee tax by an employee, see para-
graph (d) of §31.6011(a)-1 and paragraph
(a)(4) of §31.6071(a)-1. For provisions re-
lating to statements required to be fur-
nished by employers to employees in
respect of uncollected employee tax on
tips reported to the employer, see
§31.6053-2.

[T.D. 7001, 34 FR 998, Jan. 23, 1969; 34 FR 1554,
Jan. 31, 1969]

TAX ON EMPLOYERS

§31.3111-1 Measure of employer tax.

The employer tax is measured by the
amount of wages paid after 1954 with
respect to employment after 1936. See
§31.3121(a)-1, relating to wages, and
§§31.3121(b)-1 to 31.3121(b)-4, inclusive,
relating to employment. For provisions
relating to time of payment of wages,
see §31.3121(a)-2.

[T.D. 6744, 29 FR 8306, July 2, 1964]

§31.3111-2 Rates and computation of
employer tax.

(a) Old-age, survivors, and disability in-
surance. The rates of employer tax for
old-age, survivors, and disability insur-
ance with respect to wages paid in cal-
endar years after 1954 are as follows:

Calendar year Percent

1955 and 1956 . 2
1957 and 1958 . 2.25
1959 25
1960 and 1961 . 3
1962 3.125
1963 to 1965, both incClusive ........ccceceeeiieiieeieene 3.625
1966 3.85
1967 3.9
1968 3.8
1969 and 1970 . 4.2
1971 and 1972 . 4.6
1973 4.85
1974 to 2010, both inclusive ....... 4.95
2011 and subsequent calendar ye 5.95

(b) Hospital insurance. The rates of
employer tax for hospital insurance
with respect to wages paid in calendar
years after 1965 are as follows:

Calendar year Percent
1966
1967
1968 to 1972, both inclusive
1973
1974 to 1977, both inclusive
1978 to 1980, both inclusive ...
1981 to 1985, both inclusive
1986 and subsequent calendar years

0.35
.50
.60
1.0

0.90

1.10

1.35

1.50

(c) Computation of employer tax. The
employer tax is computed by applying



§31.3111-3

to the wages paid by the employer the
rate in effect at the time such wages
are paid.

[T.D. 6983, 33 FR 18014, Dec. 4, 1968, as amend-
ed by T.D. 7374, 40 FR 30948, July 24, 1975]

§31.3111-3 When
taches.

employer tax at-

The employer tax attaches at the
time that the wages are paid by the
employer. For provisions relating to
the time of such payment, see
§31.3121(a)-2.

§31.3111-4 Liability for employer tax.

The employer is liable for the em-
ployer tax with respect to the wages
paid to his employees for employment
performed for him.

§31.3111-5 Manner and time of pay-
ment of employer tax.

The employer tax is payable to the
district director in the manner and at
the time prescribed in Subpart G of the
regulations in this part.

§31.3112-1 Instrumentalities of the
United States specifically exempted
from the employer tax.

Section 3112 makes ineffectual as to
the employer tax imposed by section
3111 those provisions of law which
grant to an instrumentality of the
United States an exemption from tax-
ation, unless such provisions grant a
specific exemption from the tax im-
posed by section 3111 by an express ref-
erence to such section or the cor-
responding section of prior law (section
1410 of the Internal Revenue Code of
1939). Thus, the general exemptions
from Federal taxation granted by var-
ious statutes to certain instrumental-
ities of the United States without spe-
cific reference to the tax imposed by
section 3111 or by section 1410 of the
1939 Code are rendered inoperative in-
sofar as such exemptions relate to the
tax imposed by section 3111. For provi-
sions relating to the exception from
employment of services performed in
the employ of an instrumentality of
the United States specifically exempt-
ed from the employer tax, see
§31.3121(b)(5)-1. For provisions relating
to services performed for an instrumen-
tality exempt on December 31, 1950,
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from the employer tax, see paragraph
(c) of §31.3121 (b) (6)-1.

GENERAL PROVISIONS

§31.3121(a)-1 Wages.

(a)(1) Whether remuneration paid
after 1954 for employment performed
after 1936 constitutes wages is deter-
mined under section 3121(a). This sec-
tion and §§31.3121(a)(1)-1 to
31.3121(a)(15)-1, inclusive (relating to
the statutory exclusions from wages),
apply with respect only to remunera-
tion paid after 1954 for employment
performed after 1936. Whether remu-
neration paid after 1936 and before 1940
for employment performed after 1936
constitutes wages shall be determined
in accordance with the applicable pro-
visions of law and of 26 CFR (1939) Part
401 (Regulations 91). Whether remu-
neration paid after 1939 and before 1951
for employment performed after 1936
constitutes wages shall be determined
in accordance with the applicable pro-
visions of law and of 26 CFR (1939) Part
402 (Regulations 106). Whether remu-
neration paid after 1950 and before 1955
for employment performed after 1936
constitutes wages shall be determined
in accordance with the applicable pro-
visions of law and of 26 CFR (1939) Part
408 (Regulations 128).

(2) The term compensation as used in
section 3231(e) of the Internal Revenue
Code has the same meaning as the term
wages as used in this section, deter-
mined without regard to section
3121(b)(9), except as specifically limited
by the Railroad Retirement Tax Act
(chapter 22 of the Internal Revenue
Code) or regulation. The Commissioner
may provide any additional guidance
that may be necessary or appropriate
in applying the definitions of sections
3121(a) and 3231(e).

(b) The term ‘‘wages’” means all re-
muneration for employment unless spe-
cifically excepted under section 3121(a)
(see §§31.3121(a)(1)-1 to 31.3121(a)(15)-1,
inclusive) or paragraph (j) of this sec-
tion.

(c) The name by which the remunera-
tion for employment is designated is
immaterial. Thus, salaries, fees, bo-
nuses, and commissions on sales or on
insurance premiums, are wages if paid
as compensation for employment.



Internal Revenue Service, Treasury

(d) Generally the basis upon which
the remuneration is paid is immaterial
in determining whether the remunera-
tion constitutes wages. Thus, it may be
paid on the basis of piecework, or a
percentage of profits; and it may be
paid hourly, daily, weekly, monthly, or
annually. See, however, §31.3121(a)(8)-1
which relates to the treatment of cash
remuneration computed on a time
basis for agricultural labor.

(e) Generally the medium in which
the remuneration is paid is also imma-
terial. It may be paid in cash or in
something other than cash, as for ex-
ample, goods, lodging, food, or cloth-
ing. Remuneration paid in items other
than cash shall be computed on the
basis of the fair value of such items at
the time of payment. See, however,
§§31.3121 (@)(7)-1, 31.3121(a)(8)-1,
31.3121(a)(10)-1, and 31.3121(a)(12)-1, re-
lating to the treatment of remunera-
tion paid in any medium other than
cash for services not in the course of
the employer’s trade or business and
for domestic service in a private home
of the employer, for agricultural labor,
for services performed by certain
homeworkers, and as tips, respectively.

(f) Ordinarily, facilities or privileges
(such as entertainment, medical serv-
ices, or so-called ‘‘courtesy’ discounts
on purchases), furnished or offered by
an employer to his employees gen-
erally, are not considered as remunera-
tion for employment if such facilities
or privileges are of relatively small
value and are offered or furnished by
the employer merely as a means of pro-
moting the health, good will, content-
ment, or efficiency of his employees.
The term ‘“‘facilities or privileges”,
however, does not ordinarily include
the value of meals or lodging furnished,
for example, to restaurant or hotel em-
ployees, or to seamen or other employ-
ees aboard vessels, since generally
these items constitute an appreciable
part of the total remuneration of such
employees.

(g) Amounts of so-called ‘“‘vacation
allowances’ paid to an employee con-
stitute wages. Thus, the salary of an
employee on vacation, paid notwith-
standing his absence from work, con-
stitutes wages.

(h) Amounts paid specifically—either
as advances or reimbursements—for
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traveling or other bona fide ordinary
and necessary expenses incurred or rea-
sonably expected to be incurred in the
business of the employer are not wages.
Traveling and other reimbursed ex-
penses must be identified either by
making a separate payment or by spe-
cifically indicating the separate
amounts where both wages and expense
allowances are combined in a single
payment. For amounts that are re-
ceived by an employee on or after July
1, 1990, with respect to expenses paid or
incurred on or after July 1, 1990, see
§31.3121(a)-3.

(i) Remuneration for employment,
unless such remuneration is specifi-
cally excepted under section 3121(a) or
paragraph (j) of this section, con-
stitutes wages even though at the time
paid the relationship of employer and
employee no longer exists between the
person in whose employ the services
were performed and the individual who
performed them.

Example. A is employed by B during the
month of January 1955 in employment and is
entitled to receive remuneration of $100 for
the services performed for B, the employer,
during the month. A leaves the employ of B
at the close of business on January 31, 1955.
On February 15, 1955 (when A is no longer an
employee of B), B pays A the remuneration
of $100 which was earned for the services per-
formed in January. The $100 is wages and the
taxes are payable with respect thereto.

(J) In addition to the exclusions spec-
ified in §§31.3121(a)(1)-1 to 31.3121(a)(15)-
1, inclusive, the following types of pay-
ments are excluded from wages:

(1) Remuneration for services which
do not constitute employment under
section 3121(b) and which are not
deemed to be employment under sec-
tion 3121(c) (see §31.3121(c)-1).

(2) Remuneration for services which
are deemed not to be employment
under section 3121(c) (see §31.3121(c)-1).

(3) Tips or gratuities paid, prior to
January 1, 1966, directly to an em-
ployee by a customer of an employer,
and not accounted for by the employee
to the employer. For provisions relat-
ing to the treatment of tips received by
an employee after December 31, 1965, as
wages, see §§31.3121(a)(12) and 31.3121(q).

(k) Split-dollar life insurance arrange-
ments. Except as otherwise provided
under section 3121(v), see 8§1.61-22 and
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1.7872-15 of this chapter for rules relat-
ing to the treatment of split-dollar life
insurance arrangements.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 7001, 34 FR 999, Jan. 23, 1969;
T.D. 7374, 40 FR 30948, July 24, 1975; T.D. 8276,
54 FR 51027, Dec. 12, 1989; T.D. 8324, 55 FR
51696, Dec. 17, 1990; T.D. 8582, 59 FR 66189,
Dec. 23, 1994; T.D. 9092, 68 FR 45361, Sept. 17,
2003]

§31.3121(a)-1T Question and answer
relating to the definition of wages
in section 3121(a) (Temporary).

The following question and answer
relates to the definition of wages in
section 3121(a) of the Internal Revenue
Code of 1954, as amended by section
531(d)(1)(A) of the Tax Reform Act of
1984 (98 Stat. 885):

Q-1: Are fringe benefits included in
the definition of ‘“‘wages’’ under section
3121(a)?

A-1: Yes, unless specifically excluded
from the definition of ‘“‘wages’ pursu-
ant to section 3121(a)(1) through (20).
For example, a fringe benefit provided
to or on behalf of an employee is ex-
cluded from the definition of ‘‘wages”’
if at the time such benefit is provided
it is reasonable to believe that the em-
ployee will be able to exclude such ben-
efit from income under section 117 or
132.

[T.D. 8004, 50 FR 755, Jan. 7, 1985]

§31.3121(a)-2 Wages; when paid and
received.

(a) In general, wages are received by
an employee at the time that they are
paid by the employer to the employee.
Wages are paid by an employer at the
time that they are actually or con-
structively paid unless under para-
graph (c) of this section they are
deemed to be subsequently paid. For
provisions relating to the time when
tips received by an employee are
deemed paid to the employee, see
§31.3121(q)-1.

(b) Wages are constructively paid
when they are credited to the account
of or set apart for an employee so that
they may be drawn upon by him at any
time although not then actually re-
duced to possession. To constitute pay-
ment in such a case the wages must be
credited to or set apart for the em-
ployee without any substantial limita-
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tion or restriction as to the time or
manner of payment or condition upon
which payment is to be made, and must
be made available to him so that they
may be drawn upon at any time, and
their payment brought within his own
control and disposition. For provisions
relating to the treatment of deductions
from remuneration as payments of re-
muneration, see §31.3123-1.

(c) (1) The first $50 of cash remunera-
tion paid, either actually or construc-
tively, by an employer to an employee
in a calendar quarter for—

(i) Service to which §31.3121(a)(7)-1 is
applicable (service not in the course of
the employer’s trade or business and
domestic service in a private home of
the employer); or

(ii) Service to which §31.3121(a)(10)-1
is applicable (service performed by cer-
tain home workers),

shall be deemed to be paid by the em-
ployer to the employee at the first mo-
ment of time in such calendar quarter
that the sum of such cash payments
made within such quarter is at least
$50.

(2)(i) The first $100 of cash remunera-
tion paid, either actually or construc-
tively, by an employer to an employee
in the calendar year 1955 or 1956 for ag-
ricultural labor to which §31.3121 (a)(8)-
1 is applicable shall be deemed to be
paid by the employer to the employee
at the first moment of time in such
calendar year that the sum of such
cash payments made within such year
is at least $100.

(if) Cash remuneration paid, either
actually or constructively, by an em-
ployer to an employee in a calendar
year after 1956 for agricultural labor to
which §31.3121(a)(8)-1 is applicable, and
before either of the events described in
(a) or (b) of this subdivision has oc-
curred, shall be deemed to be paid upon
the occurrence of the earlier of such
events, as follows:

(a) The first moment of time in such
calendar year that the sum of the pay-
ments of such remuneration is at least
$150, or

(b) The twentieth day in such cal-
endar year on which the employee has
performed such agricultural labor for
the employer for cash remuneration
computed on a time basis.
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(3) If an employer pays cash remu-
neration to an employee for two or
more of the types of service referred to
in this paragraph, the provisions of
this paragraph are to be applied sepa-
rately to the amount of remuneration
attributable to each type of service.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6744, 29 FR 8306, July 2, 1964;
T.D. 7001, 34 FR 999, Jan. 23, 1969]

§31.3121(a)-3 Reimbursement and
other expense allowance amounts.

(a) When excluded from wages. If a re-
imbursement or other expense allow-
ance arrangement meets the require-
ments of section 62(c) of the Code and
§1.62-2 and the expenses are substan-
tiated within a reasonable period of
time, payments made under the ar-
rangement that do not exceed the sub-
stantiated expenses are treated as paid
under an accountable plan and are not
wages. In addition, if both wages and
the reimbursement or other expense al-
lowance are combined in a single pay-
ment, the reimbursement or other ex-
pense allowance must be identified ei-
ther by making a separate payment or
by specifically identifying the amount
of the reimbursement or other expense
allowance.

(b) When included in wages—(1) Ac-
countable plans—(i) General rule. Except
as provided in paragraph (b)(1)(ii) of
this section, if a reimbursement or
other expense allowance arrangement
satisfies the requirements of section
62(c) and §1.62-2, but the expenses are
not substantiated within a reasonable
period of time or amounts in excess of
the substantiated expenses are not re-
turned within a reasonable period of
time, the amount paid under the ar-
rangement in excess of the substan-
tiated expenses is treated as paid under
a nonaccountable plan, is included in
wages, and is subject to withholding
and payment of employment taxes no
later than the first payroll period fol-
lowing the end of the reasonable pe-
riod.

(ii) Per diem or mileage allowances. If a
reimbursement or other expense allow-
ance arrangement providing a per diem
or mileage allowance satisfies the re-
quirements of section 62(c) and §1.62-2,
but the allowance is paid at a rate for
each day or mile of travel that exceeds
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the amount of the employee’s expenses
deemed substantiated for a day or mile
of travel, the excess portion is treated
as paid under a nonaccountable plan
and is included in wages. In the case of
a per diem or mileage allowance paid
as a reimbursement, the excess portion
is subject to withholding and payment
of employment taxes when paid. In the
case of a per diem or mileage allowance
paid as an advance, the excess portion
is subject to withholding and payment
of employment taxes no later than the
first payroll period following the pay-
roll period in which the expenses with
respect to which the advance was paid
(i.e., the days or miles of travel) are
substantiated. The Commissioner may,
in his discretion, prescribe special
rules in pronouncements of general ap-
plicability regarding the timing of
withholding and payment of employ-
ment taxes on per diem and mileage al-
lowances.

(2) Nonaccountable plans. If a reim-
bursement or other expense allowance
arrangement does not satisfy the re-
quirements of section 62(c) and §1.62-2
(e.g., the arrangement does not require
expenses to be substantiated or require
amounts in excess of the substantiated
expenses to be returned), all amounts
paid under the arrangement are treated
as paid under a nonaccountable plan,
are included in wages, and are subject
to withholding and payment of employ-
ment taxes when paid.

(c) Effective dates. This section gen-
erally applies to payments made under
reimbursement or other expense allow-
ance arrangements received by an em-
ployee on or after July 1, 1990, with re-
spect to expenses paid or incurred on or
after July 1, 1990. Paragraph (b)(1)(ii) of
this section applies to payments made
under reimbursement or other expense
allowance arrangements received by an
employee on or after January 1, 1991,
with respect to expenses paid or in-
curred on or after January 1, 1991.

[T.D. 8324, 55 FR 51696, Dec. 17, 1990]

§31.3121(a)(1)-1 Annual wage limita-
tion.

(@) In general. (1) The term ‘“‘wages”
does not include that part of the remu-
neration paid by an employer to an em-
ployee within any calendar year—
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(i) After 1954 and before 1959 which
exceeds the first $4,200 of remunera-
tion,

(ii) After 1958 and before 1966 which
exceeds the first $4,800 of remunera-
tion,

(iii) After 1965 and before 1968 which
exceeds the first $6,600 of remunera-
tion,

(iv) After 1967 and before 1972 which
exceeds the first $7,800 of remunera-
tion,

(v) After 1971 and before 1973 which
exceeds the first $9,000 of remunera-
tion,

(vi) After 1972 and before 1974 which
exceeds the first $10,800 of remunera-
tion,

(vii) After 1973 and before 1975 which
exceeds the first $13,200 of remunera-
tion, or

(viii) After 1974 which exceeds the
amount equal to the contribution and
benefit base (as determined under sec-
tion 230 of the Social Security Act)
which is effective for such calendar
year

(exclusive of remuneration excepted
from wages in accordance with para-
graph j of §31.3121(a)-1 or
§§31.3121(a)(2)-1 to 31.3121(a)(15)-1, in-
clusive) paid within the calendar year
by an employer to the employee for
employment performed for him at any
time after 1936. For provisions relating
to the treatment of tips for purposes of
the annual wage limitation see
§31.3121(q)-1.

(2) The annual wage limitation ap-
plies only if the remuneration received
during any 1 calendar year by an em-
ployee from the same employer for em-
ployment performed after 1936 exceeds
the amount of such limitation. The
limitation in such case relates to the
amount of remuneration received dur-
ing any 1 calendar year for employ-
ment after 1936 and not to the amount
of remuneration for employment per-
formed in any 1 calendar year.

Example. Employee A, in 1967 receives
$7,000 from employer B in part payment of
$8,000 due him from employment performed
in 1967. In 1968 A receives from employer B
the balance of $1,000 due him for employment
performed in 1967, and thereafter in 1968 also
receives $7,000 for employment performed in
1968 for employer B. The first $6,600 of the
$7,000 received during 1967 is subject to the
taxes in 1967. The remaining $400 received in
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1967 is not included as wages and is not sub-
ject to the taxes. The balance of $1,000 re-
ceived in 1968 for employment during 1967 is
subject to the taxes during 1968 as is also the
first $6,800 of the $7,000 thereafter received in
1968 ($1,000 plus $6,800 totaling $7,800, which
is the annual wage limitation applicable to
remuneration received in 1968 by an em-
ployee from any one employer). The remain-
ing $200 received in 1968 is not included as
wages and is not subject to the taxes.

(3) If during a calendar year the em-
ployee receives remuneration from
more than one employer, the annual
wage limitation does not apply to the
aggregate remuneration received from
all of such employers, but instead ap-
plies to the remuneration received dur-
ing such calendar year from each em-
ployer with respect to employment
after 1936. In such case the first remu-
neration received in any calendar year
after 1974 up to the amount equal to
the contribution and benefit base (as
determined under section 230 of the So-
cial Security Act) (the first $13,200 re-
ceived in 1974, the first $10,800 received
in 1973, the first $9,000 received in 1972,
the first $7,800 received in any calendar
year after 1967 and before 1972, the first
$6,600 received in any calendar year
after 1965 and before 1968, the first
$4,800 received in any calendar year
after 1958 and before 1966, or the first
$4,200 received in any calendar year
after 1954 and before 1959) from each
employer constitutes wages and is sub-
ject to the taxes, even though, under
section 6413(c), the employee may be
entitled to a special credit or refund of
a portion of the employee tax deducted
from his wages received during the cal-
endar year. In this connection and in
connection with the two examples im-
mediately following, see §31.6413(c)-1,
relating to special credits or refunds of
employee tax. In connection with the
annual wage limitation in the case of
remuneration paid for services per-
formed in the employ of the United
States or a wholly owned instrumen-
tality thereof, see §31.3122. In connec-
tion with the annual wage limitation
in the case of remuneration paid for
services performed in the employ of the
Government of Guam, the Government
of American Samoa, the District of Co-
lumbia, a political subdivision of the
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Government of Guam, or the Govern-
ment of American Samoa, or any in-
strumentality of any of the foregoing
which is wholly owned thereby, see
§31.3125. In connection with the appli-
cation of the annual wage limitation,
see also paragraph (b) of this section,
relating to the circumstances under
which wages paid by a predecessor em-
ployer are deemed to be paid by his
successor. In connection with the an-
nual wage limitation in the case of re-
muneration paid after December 31,
1978, from two or more related corpora-
tions that compensate an employee
through a common paymaster, see
§31.3121(s)-1.

Example 1. During 1968 employee C receives
from employer D a salary of $1,300 a month
for employment performed for D during the
first 7 months of 1968, or total remuneration
of $9,100. At the end of the 6th month C has
received $7,800 from employer D, and only
that part of his total remuneration from D
constitutes wages subject to the taxes. The
$1,300 received by employee C from employer
D in the 7th month is not included as wages
and is not subject to the taxes. At the end of
the 7th month C leaves the employ of D and
enters the employ of E. C receives remunera-
tion of $1,560 a month from employer E in
each of the remaining 5 months of 1968, or
total remuneration of $7,800 from employer
E. The entire $7,800 received by C from em-
ployer E constitutes wages and is subject to
the taxes. Thus, the first $7,800 received from
employer D and the entire $7,800 received
from employer E constitute wages.

Example 2. During the calendar year 1968 F
is simultaneously an officer (an employee) of
the X Corporation, the Y Corporation, and
the Z Corporation and during such year re-
ceives a salary of $7,800 from each corpora-
tion. Each $7,800 received by F from each of
the Corporations X, Y, and Z (whether or not
such corporations are related) constitutes
wages and is subject to the taxes.

(b) Wages paid by predecessor attrib-
uted to successor. (1) If an employer
(hereinafter referred to as a successor)
during any calendar year acquires sub-
stantially all the property used in a
trade or business of another employer
(hereinafter referred to as a prede-
cessor), or used in a separate unit of a
trade or business of a predecessor, and
if immediately after the acquisition
the successor employs in his trade or
business an individual who imme-
diately prior to the acquisition was
employed in the trade or business of
such predecessor, then, for purposes of
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the application of the annual wage lim-
itation set forth in paragraph (a) of
this section, any remuneration (exclu-
sive of remuneration excepted from
wages in accordance with paragraph (j)
of §31.3121(a)-1 or §§31.3121(a)(2)-1 to
31.3121(a)(15)-1, inclusive) with respect
to employment paid (or considered
under this paragraph as having been
paid) to such individual by the prede-
cessor during such calendar year and
prior to the acquisition shall be consid-
ered as having been paid by the suc-
cessor.

(2) The wages paid, or considered as
having been paid, by a predecessor to
an employee shall, for purposes of the
annual wage limitation, be treated as
having been paid to such employee by a
successor if:

(i) The successor during a calendar
year acquired substantially all the
property used in a trade or business, or
used in a separate unit of a trade or
business, of the predecessor;

(ii) Such employee was employed in
the trade or business of the predecessor
immediately prior to the acquisition
and is employed by the successor in his
trade or business immediately after the
acquisition; and

(iii) Such wages were paid during the
calendar year in which the acquisition
occurred and prior to such acquisition.

(3) The method of acquisition by an
employer of the property of another
employer is immaterial. The acquisi-
tion may occur as a consequence of the
incorporation of a business by a sole
proprietor or a partnership, the con-
tinuance without interruption of the
business of a previously existing part-
nership by a new partnership or by a
sole proprietor, or a purchase or any
other transaction whereby substan-
tially all the property used in a trade
or business, or used in a separate unit
of a trade or business, of one employer
is acquired by another employer.

(4) Substantially all the property
used in a separate unit of a trade or
business may consist of substantially
all the property used in the perform-
ance of an essential operation of the
trade or business, or it may consist of
substantially all the property used in a
relatively self-sustaining entity which
forms a part of the trade or business.
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Example 1. The M Corporation which is en-
gaged in the manufacture of automobiles, in-
cluding the manufacture of automobile en-
gines, discontinues the manufacture of the
engines and transfers all the property used
in such manufacturing operation to the N
Company. The N Company is considered to
have acquired a separate unit of the trade or
business of the M Corporation, namely, its
engine manufacturing unit.

Example 2. The R Corporation which is en-
gaged in the operation of a chain of grocery
stores transfers one of such stores to the S
Company. The S Company is considered to
have acquired a separate unit of the trade or
business of the R Corporation.

(5) A successor may receive credit for
wages paid to an employee by a prede-
cessor only if immediately prior to the
acquisition the employee was employed
by the predecessor in his trade or busi-
ness which was acquired by the suc-
cessor and if immediately after the ac-
quisition such employee is employed
by the successor in his trade or busi-
ness (whether or not in the same trade
or business in which the acquired prop-
erty is used). If the acquisition in-
volves only a separate unit of a trade
or business of the predecessor, the em-
ployee need not have been employed by
the predecessor in that unit provided
he was employed in the trade or busi-
ness of which the acquired unit was a
part.

Example. The Y Corporation in 1968 ac-
quires by purchase all the property of the X
Company and immediately after the acquisi-
tion employs in its trade or business em-
ployee A, who, immediately prior to the ac-
quisition, was employed by the X Company.
The X Company has in 1968 (the calendar
year in which the acquisition occurs) and
prior to the acquisition paid $5,000 of wages
to A. The Y Corporation in 1968 pays to A re-
muneration of $5,000 with respect to employ-
ment. Only $2,800 of the remuneration paid
by the Y Corporation is considered to be
wages. For purposes of the $7,800 limitation,
the Y Corporation is credited with the $5,000
paid to A by the X Company. If in the same
calendar year, the Z Company acquires the
property by purchase from the Y Corporation
and A immediately after the acquistion is
employed by the Z Company in its trade or
business, no part of the remuneration paid to
A by the Z Company in the year of the acqui-
sition will be considered to be wages. The Z
Company will be credited with the remu-
neration paid to A by the Y Corporation and
also with the wages paid to A by the X Com-
pany (considered for purposes of the applica-
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tion of the $7,800 limitation as having also
been paid by the Y Corporation).

(6) Where a corporation described in
section 501(c)(3) which is exempt from
income tax under section 501(a) has in
effect a certificate filed pursuant to
section 3121(k), or pursuant to section
1426(1) of the Internal Revenue Code of
1939, waiving its exemption from the
taxes imposed by the Act, the activity
in which such corporation is engaged is
considered to be its trade or business
for the purpose of determining whether
the transferred property was used in
the trade or business of the predecessor
and for the purpose of determining
whether the employment by the prede-
cessor and the successor of an indi-
vidual whose services were retained by
the successor constitute employment
in a trade or business. Thus, if a chari-
table or religious organization, subject
to the taxes by virtue of its certificate,
acquires all the property of another
such organization likewise subject to
the taxes and retains the services of
employees of the predecessor, wages
paid to such employees by the prede-
cessor in the year of the acquisition
(and prior to such acquisition) will be
attributed to the successor for pur-
poses of the annual wage limitation.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6744, 29 FR 8307, July 2, 1964;
T.D. 6983, 33 FR 18015, Dec. 4, 1968; T.D. 7374,
40 FR 30948, July 24, 1975; T.D. 7660, 44 FR
75139, Dec. 19, 1979]

§31.3121(a)(2)-1 Payments under em-
ployers’ plans on account of retire-
ment, sickness or accident dis-
ability, medical or hospitalization
expenses, or death.

(@) The term “wages’” does not in-
clude the amount of any payment (in-
cluding any amount paid by an em-
ployer for insurance or annuities, or
into a fund, to provide for any such
payment) made to, or on behalf of, an
employee or any of his dependents
under a plan or system established by
an employer which makes provision for
his employees generally (or for his em-
ployees generally and their dependents)
or for a class or classes of his employ-
ees (or for a class or classes of his em-
ployees and their dependents), on ac-
count of—

(1) An employee’s retirement,
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(2) Sickness or accident disability of
an employee or any of his dependents,

(3) Medical or hospitalization ex-
penses in connection with sickness or
accident disability of an employee or
any of his dependents, or

(4) Death of an employee or any of
his dependents.

(b) The plan or system established by
an employer need not provide for pay-
ments on account of all of the specified
items, but such plan or system may
provide for any one or more of such
items. Payments for any one or more
of such items under a plan or system
established by an employer solely for
the dependents of his employees are
not within this exclusion from wages.

(c) Dependents of an employee in-
clude the employee’s husband or wife,
children, and any other members of the
employee’s immediate family.

(d) It is immaterial for purposes of
this exclusion whether the amount or
possibility of such benefit payments is
taken into consideration in fixing the
amount of an employee’s remuneration
or whether such payments are re-
quired, expressly or impliedly, by the
contract of service.

§31.3121(a)(3)-1 Retirement payments.

The term ‘“‘wages’ does not include
any payment made by an employer to
an employee (including any amount
paid by an employer for insurance or
annuities, or into a fund, to provide for
any such payment) on account of the
employee’s retirement. Thus, payments
made to an employee on account of his
retirement are excluded from wages
under this exception even though not
made under a plan or system.

§31.3121(a)(4)-1 Payments on account
of sickness or accident disability, or
medical or hospitalization ex-
penses.

The term ‘‘wages’ does not include
any payment made by an employer to,
or on behalf of, an employee on ac-
count of the employee’s sickness or ac-
cident disability or the medical or hos-
pitalization expenses in connection
with the employee’s sickness or acci-
dent disability, if such payment is
made after the expiration of 6 calendar
months following the last calendar
month in which such employee worked
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for such employer. Such payments are
excluded from wages under this excep-
tion even though not made under a
plan or system. If the employee does
not actually perform services for the
employer during the requisite period,
the existence of the employer- em-
ployee relationship during that period
is immaterial.

§31.3121(a)(5)-1 Payments from or to
certain tax-exempt trusts, or under
or to certain annuity plans or bond
purchase plans.

(a) Payments from or to certain tax- ex-
empt trusts. The term ‘“‘wages’ does not
include any payment made—

(1) By an employer, on behalf of an
employee or his beneficiary, into a
trust, or

(2) To, or on behalf of, an employee
or his beneficiary from a trust.

If at the time of such payment the
trust is exempt from tax under section
501(a) as an organization described in
section 401(a). A payment made to an
employee of such a trust for services
rendered as an employee of the trust
and not as a beneficiary thereof is not
within this exclusion from wages.

(b) Payments under or to certain annu-
ity plans. (1) The term ‘“‘wages’ does
not include any payment made after
December 31, 1962—

(i) By an employer, on behalf of an
employee or his beneficiary, into an
annuity plan, or

(if) To, or on behalf of, an employee
or his beneficiary under an annuity
plan, if at the time of such payment
the annuity plan is a plan described in
section 403(a).

(2) The term ‘‘wages’ does not in-
clude any payment made before Janu-
ary 1, 1963—

(i) By an employer, on behalf of an
employee or his beneficiary, into an
annuity plan, or

(ii) To, or on behalf of, an employee
or his beneficiary under an annuity
plan,

if at the time of such payment the an-
nuity plan meets the requirements of
section 401(a)(3), (4), (5), and (6).

(c) Payments under or to certain bond
purchase plans. The term ‘“‘wages’ does
not include any payment made after
December 31, 1962—
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(1) By an employer, on behalf of an
employee or his beneficiary, into a
bond purchase plan, or

(2) To, or on behalf of, an employee
or his beneficiary under a bond pur-
chase plan,

if at the time of such payment the plan
is a qualified bond purchase plan de-
scribed in section 405(a).

[T.D. 6876, 31 FR 2596, Feb. 10, 1966]

§31.3121(a)(5)-2T Payments under or
to an annuity contract described in
section 403(b) (temporary).

(a) Salary reduction agreement defined.
For purposes of section 3121(a)(5)(D),
the term salary reduction agreement
means a plan or arrangement (whether
evidenced by a written instrument or
otherwise) whereby payment will be
made by an employer, on behalf of an
employee or his or her beneficiary,
under or to an annuity contract de-
scribed in section 403(b)—

(1) If the employee elects to reduce
his or her compensation pursuant to a
cash or deferred election as defined at
§1.401(k)-1(a)(3) of this chapter;

(2) If the employee elects to reduce
his or her compensation pursuant to a
one-time irrevocable election made at
or before the time of initial eligibility
to participate in such plan or arrange-
ment (or pursuant to a similar arrange-
ment involving a one-time irrevocable
election); or

(3) If the employee agrees as a condi-
tion of employment (whether such con-
dition is set by statute, contract, or
otherwise) to make a contribution that
reduces his or her compensation.

(b) Effective date.

(1) This section is applicable Novem-
ber 16, 2004.

(2) The applicability of this section
expires on or before November 15, 2007.

[T.D. 9159, 69 FR 67055, Nov. 16, 2004]

§31.3121(a)(6)-1 Payment by an em-
ployer of employee tax under sec-
tion 3101 or employee contributions
under a State law.

The term ‘‘wages’ does not include
any payment by an employer (without
deduction from the remuneration of, or
other reimbursement from, the em-
ployee) of either (a) the employee tax
imposed by section 3101 or the cor-
responding section of prior law, or (b)
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any payment required from an em-
ployee under a State unemployment
compensation law.

§31.3121(a)(7)-1 Payments for services
not in the course of employer’s
trade or business or for domestic
service.

(a) Meaning of terms—(1) Services not
in the course of employer’s trade or busi-
ness. The term ‘‘services not in the
course of the employer’s trade or busi-
ness’’ includes services that do not pro-
mote or advance the trade or business
of the employer. Such term does not
include services performed for a cor-
poration. As used in this section, the
term does not include service not in
the course of the employer’s trade or
business performed on a farm operated
for profit or domestic service in a pri-
vate home of the employer. See para-
graph (f) of §31.3121(g)-1 for provisions
relating to services not in the course of
the employer’s trade or business per-
formed on a farm operated for profit.

(2) Domestic service in a private home of
the employer. Services of a household
nature performed by an employee in or
about a private home of the person by
whom he is employed constitute do-
mestic service in a private home of the
employer. A private home is a fixed
place of abode of an individual or fam-
ily. A separate and distinct dwelling
unit maintained by an individual in an
apartment house, hotel, or other simi-
lar establishment may constitute a pri-
vate home. If a dwelling house is used
primarily as a boarding or lodging
house for the purpose of supplying
board or lodging to the public as a
business enterprise, it is not a private
home. In general, services of a house-
hold nature in or about a private home
include services performed by cooks,
waiters, butlers, housekeepers, govern-
esses, maids, valets, baby sitters, jani-
tors, laundresses, furnacemen, care-
takers, handymen, gardeners, footmen,
grooms, and chauffeurs of automobiles
for family use. The term ‘‘domestic
service in a private home of the em-
ployer” does not include the services
enumerated above unless such services
are performed in or about a private
home of the employer. Services not of
a household nature, such as services
performed as a private secretary, tutor,



Internal Revenue Service, Treasury

or librarian, even though performed in
the employer’s home, are not included
within the term ‘“‘domestic service in a
private home of the employer’. As used
in this section, the term does not in-
clude domestic service in a private
home of the employer performed on a
farm operated for profit or service not
in the course of the employer’s trade or
business. See paragraph (f) §31.3121(g)-1
for provisions relating to domestic
service in a private home of the em-
ployer performed on a farm operated
for profit.

(b) Payments other than in cash. The
term ‘“‘wages’ does not include remu-
neration paid in any medium other
than cash (1) for service not in the
course of the employer’s trade or busi-
ness, or (2) for domestic service in a
private home of the employer. Cash re-
muneration includes checks and other
monetary media of exchange. Remu-
neration paid in any medium other
than cash, such as lodging, food, cloth-
ing, car tokens, transportation passes
or tickets, or other goods or commod-
ities, for service not in the course of
the employer’s trade or business or for
domestic service in a private home of
the employer does not constitute
wages.

(c) Cash payments. (1) The term
““‘wages’” does not include cash remu-
neration paid by an employer in any
calendar quarter after 1954 to an em-
ployee for—

(i) Domestic service
home of the employer, or

(ii) Service not in the course of the
employer’s trade or business,

unless the cash remuneration paid in
such quarter by the employer to the
employee for such service is $50 or
more.

(2) The test relating to cash remu-
neration of $50 or more is based on the
remuneration paid in a calendar quar-
ter rather than on the remuneration
earned during a calendar quarter. It is
immaterial whether the remuneration
was earned before 1955 or after 1954.

in a private

Example. In the calendar quarter ending
March 31, 1955, employer X pays employee A
cash remuneration of $50 for service not in
the course of X’s trade or business. Such re-
muneration constitutes wages subject to the
taxes even though $10 thereof represents pay-
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ment for such service performed by A for X
in December 1954.

In determining whether $50 or more has
been paid either for domestic service in
a private home of the employer or for
service not in the course of the employ-
er’s trade or business, only cash remu-
neration for such service shall be taken
into account. Cash remuneration in-
cludes checks and other monetary
media of exchange. Remuneration paid
in any other medium, such as lodging,
food, clothing, car tokens, transpor-
tation passes or tickets, or other goods
or commodities, is disregarded in de-
termining whether the cash-remunera-
tion test is met. If an employee re-
ceives cash remuneration from an em-
ployer in a calendar quarter for both
types of services the $50 cash-remu-
neration test is to be applied sepa-
rately to each type of service. If an em-
ployee receives cash remuneration
from more than one employer in a cal-
endar quarter for domestic service in a
private home of the employer or for
service not in the course of the employ-
er’s trade or business, the $50 cash-re-
muneration test is to be applied sepa-
rately to the remuneration received
from each employer. See §31.3102-1, re-
lating to deduction of employee tax or
amounts equivalent to the tax from
cash payments for the services de-
scribed in this section; §31.3121(a)-2, re-
lating to time of payment of wages for
such services; and §31.3121(i)-1, relating
to computations to the nearest dollar
of any payment of cash remuneration
for domestic service in a private home
of the employer.

§31.3121(a)(8)-1 Payments for agricul-
tural labor.

(a) Scope of this section. For purposes
of the regulations in this section, the
term ‘‘agricultural labor”” means only
such agricultural labor (see §31.3121(g)-
1) as constitutes employment or is
deemed to constitute employment by
reason of the rules relating to included
and excluded services contained in sec-
tion 3121(c) (see §31.3121(c)-1) or the
corresponding section of prior law.

(b) Payments other than in cash. The
term ‘‘wages’ does not include remu-
neration paid in any medium other
than cash for agricultural labor. For
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meaning of the term ‘‘cash remunera-
tion”’, see paragraph (f) of the regula-
tions in this section.

(c) Cash payments. (1) The term
‘‘wages’’ does not include cash remu-
neration paid by an employer in the
calendar year 1955 or 1956 to an em-
ployee for agricultural labor unless the
cash remuneration paid in such year by
the employer to the employee for such
labor is $100 or more.

(2)(i) The term ‘“‘wages’ does not in-
clude cash remuneration paid by an
employer in any calendar year after
1956 to an employee for agricultural
labor unless the cash remuneration
paid in such year by the employer to
the employee for such labor is $150 or
more, or unless the employee performs
agricultural labor for the employer on
20 days or more during such year for
cash remuneration computed on a time
basis.

(ii) The application of the provisions
of this subparagraph may be illustrated
by the following example:

Example. On 18 days in 1957 A performs ag-
ricultural labor for X for cash remuneration
of $8 per day, and X pays A $144 in such year.
A performs no further service for X. Neither
the $150-cash-remuneration test nor the 20-
day test is met. Accordingly, the remunera-
tion paid by X to A is not subject to the
taxes. If in 1957 A had performed agricultural
labor for X on 20 days for cash remuneration
of $7.20 per day, the $144 paid by X to A
would have been subject to the taxes because
the 20-day test would have been met. Or if A
had performed the 18 days of agricultural
labor for cash remuneration of $8.50 per day
and had been paid in full therefor in 1957, his
cash remuneration of $153 would have been
subject to the taxes because the $150-cash-re-
muneration test would have been met.

(d) Application of cash-remuneration
test. (1) If an employee receives cash re-
muneration from an employer both for
services which constitute agricultural
labor and for services which do not
constitute agricultural labor, only the
amount of such remuneration which is
attributable to agricultural labor shall
be included in determining whether
cash remuneration of $150 or more ($100
or more in 1955 or 1956) has been paid in
the calendar year by the employer to
the employee for agricultural labor.

Example. Employer X operates a store and

also is engaged in farming operations. Em-
ployee A, who regularly performs services for
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X in connection with the operation of the
store, works on X’s farm when additional
help is required for the farm activities. In
the calendar year 1957, X pays A $140 in cash
computed on a time basis for agricultural
labor performed on 19 different days in such
year, and $2,260 for services performed in
connection with the operation of the store.
Since the cash remuneration paid by X to A
in the calendar year 1957 for agricultural
labor is less than $150, the cash-remunera-
tion test is not met. Since A performed agri-
cultural labor for X on less than 20 days in
1957, the 20-day test set forth in section
3121(a)(8) is not met. The $140 paid by X to A
in 1957 for agricultural labor does not con-
stitute wages and is not subject to the taxes.

(2) The test relating to cash remu-
neration of $150 or more ($100 or more
in 1955 or 1956) is based on the cash re-
muneration paid in a calendar year
rather than on the remuneration
earned during a calendar year. It is im-
material if such cash remuneration is
paid in a calendar year other than the
year in which the agricultural labor is
performed.

Example. Employer X pays cash remunera-
tion of $150 in the calendar year 1957 to em-
ployee A for agricultural labor. Such remu-
neration constitutes wages even though $10
of such amount represents payment for agri-
cultural labor performed by A for X in De-
cember 1956.

(3) In determining whether $150 or
more ($100 or more in 1955 or 1956) has
been paid to an employee for agricul-
tural labor, only cash remuneration for
such labor shall be taken into account.
If an employee receives cash remunera-
tion in any one calendar year from
more than one employer for agricul-
tural labor, the cash-remuneration test
is to be applied with respect to the re-
muneration received by the employee
from each employer in such calendar
year for such labor.

(e) Application of 20-day test. (1) Only
agricultural labor for which cash remu-
neration is computed on a time basis is
taken into account in determining
whether an employee performs such
labor for such remuneration on 20 days
or more during a calendar year after
1956. For purposes of the 20-day test,
the amount of such remuneration is
immaterial, and it is immaterial if, in
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addition to cash remuneration com-
puted on a time basis, the remunera-
tion for such labor also includes remu-
neration other than cash or remunera-
tion which is not computed on a time
basis. If cash remuneration paid to an
employee after 1956 for agricultural
labor is computed on a time basis, such
cash remuneration does not constitute
“‘wages’’ unless it is paid in a calendar
year in which either the 20-day test or
the $150-cash-remuneration test is met.

Example. Employer X employs A to con-
struct fences on a farm owned by X. The
work constitutes agricultural labor and is
performed on 50 days in November and De-
cember 1957. A is not employed by X at any
other time. A’s remuneration consists of
meals and lodging, $5 cash per day, and addi-
tional cash measured by the amount of fence
constructed. X pays A $140 cash in December
1957 and $160 cash in January 1958, in full
payment for the work. Inasmuch as A has
performed agricultural labor for X on 50 days
in 1957, for remuneration computed on a time
basis, the 20-day test is met for 1957 and the
$140 cash paid in 1957 is subject to the taxes.
It is immaterial that the $150-cash-remu-
neration test is not met for 1957. Inasmuch
as X has paid A $160 cash remuneration in
1958 for agricultural labor, the $150-cash-re-
muneration test is met for 1958 and the $160
cash paid in 1958 is subject to the taxes. It is
immaterial that the 20-day test is not met
for 1958. If the remuneration paid by X to A
in January 1958 had been in an amount less
than $150, neither the $150-cash-remunera-
tion test nor the 20-day test would have been
met for the calendar year 1958, and the remu-
neration paid by X to A in such year would
not have been subject to the taxes.

(2) For the purpose of determining
whether an employee performs agricul-
tural labor for an employer on 20 days
or more during any calendar year after
1956, for cash remuneration computed
on a time basis, there shall be counted
as one day—

(i) Any day or portion thereof on
which the employee actually performs
such labor for cash remuneration com-
puted one time basis; and

(ii) Any day or portion thereof on
which the employee does not perform
agricultural labor but with respect to
which cash remuneration is paid or
payable to the employee for such labor,
such as a day on which the employee is
sick or on vacation.

An employee who on a particular day
reports for work and, at the direction
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of his employer, holds himself in readi-
ness to perform agricultural labor shall
be considered to be engaged in the ac-
tual performance of such labor on that
day. For purposes of the regulations in
this section, a day is a period of 24
hours commencing at midnight and
ending at midnight.

Example. During the period of 20 days be-
ginning April 11, 1957 and ending April 30,
1957, employee A was employed by employer
X to perform agricultural labor on X’s farm.
The agreement provided that A would be fur-
nished room and board at the farm and
would be paid cash wages of $150 per month.
On one day during the 20-day period A was
sick and unable to work, and on another day
X directed A to refrain from work because of
weather conditions. At the termination of
A’s employment X paid A cash wages of $100
for the full 20-day period. The 20-day test had
been met and the $100 cash wages were sub-
ject to the taxes.

(3) If in any one calendar year an em-
ployee performs agricultural labor for
more than one employer, the 20-day
test is to be applied with respect to the
agricultural labor performed by the
employee in such year for each em-
ployer.

(f) Meaning of ‘‘cash remuneration.”
Cash remuneration includes checks and
other monetary media of exchange.
Cash remuneration does not include
payments made in any other medium,
such as lodging, food, clothing, car to-
kens, transportation passes or tickets,
farm products, or other goods or com-
modities.

(g) Cross references. (1) For provisions
relating to deductions of employee tax
or amounts equivalent to the tax from
cash payments for agricultural labor,
see §31.3102-1.

(2) For provisions relating to the
time of payment of wages for agricul-
tural labor, see §31.3121(a)-2.

(3) For provisions relating to records
to be kept with respect to agricultural
labor, see paragraph (b) of §31.6001-2.

[T.D. 6744, 29 FR 8308, July 2, 1964]

§31.3121(a)(9)-1 Payments to employ-
ees for nonwork periods.

(@) The term ‘“wages’” does not in-
clude any payment (other than vaca-
tion or sick pay) made by an employer
to an employee for a period throughout
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which the employment relationship ex-
ists between the employer and the em-
ployee, but in which the employee does
not work (other than being subject to
call for the performance of work) for
the employer, if such payment is made
after the calendar month in which—

(1) The employee attains age 65, if
the employee is a man to whom the
payment is made before January 1975,
or if the employee is a woman to whom
the payment is made before November
1956, or

(2) The employee attains age 62, if
the employee is a man to whom the
payment is made after December 1974,
or if the employee is a woman to whom
the payment is made after October
1956.

(b) Vacation or sick pay is not within
this exclusion from wages. If the em-
ployee does any work for the employer
in the period for which the payment is
made, no remuneration paid by such
employer to such employee with re-
spect to such period is within this ex-
clusion from wages.

Example. Mrs. A, an employee of X, at-
tained the age of 62 on September 15, 1956,
and discontinued the performance of regular
work for X on September 30, 1956. Their em-
ployment relationship continued for several
years until Mrs. A’s death, and X paid Mrs.
A $50 per month as consideration for Mrs. A’s
agreement to work when asked by X. The
payment for each month was made on the
first day of each succeeding month. After
September 30, 1956, the only work performed
by Mrs. A for X was performed on one day in
October 1956. The payment made by X to
Mrs. A on November 1 (for October 1956) is
not excluded from wages under this excep-
tion, but the payments made thereafter are
excluded from wages. The payment on No-
vember 1 was not excluded because Mrs. A
worked for X on one day in October 1956. (In-
asmuch as Mrs. A had attained age 62 in Sep-
tember 1956, the November 1 payment would
have been excluded if Mrs. A had not per-
formed any work for X in October 1956.)

[T.D. 6744, 29 FR 8309, July 2, 1964, as amend-
ed by T.D. 7373, 40 FR 30957, July 24, 1975; 40
FR 32831, Aug. 5, 1975]

§31.3121(a)(10)-1 Payments to certain
home workers.

(a) The term “wages’” does not in-
clude remuneration paid by an em-
ployer in any calendar quarter to an
employee—
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(1) For services performed after 1954
as a home worker who is an employee
by reason of the provisions of section
3121(d)(3)(C) (see paragraph (d) of
§31.3121(d)-1), or

(2) For services performed after 1950
and before 1955 as a home worker who
is an employee by reason of the provi-
sions of section 1426(d)(3)(C) of the In-
ternal Revenue Code of 1939. unless the
cash remuneration paid in such quarter
by the employer to the employee for
such services is $50 or more. The test
relating to cash remuneration of $50 or
more is based on remuneration paid in
a calendar quarter rather than on re-
muneration earned during a calendar
quarter. If $50 or more of cash remu-
neration is paid in a particular cal-
endar quarter, it is immaterial whether
the $50 is in payment for services per-
formed during the quarter of payment
or during any other quarter.

(b) The application of paragraph (a)
of this section may be illustrated by
the following examples:

Example 1. A, a home worker, performs
services for X, a manufacturer, in 1954 and
1955. In the performance of the home work A
is an employee both in 1954 (by reason of sec-
tion 1426(d)(3)(C) of the 1939 Code) and in 1955
(by reason of section 3121(d)(3)(C)). In March
1955, A returns to X articles made by A at
home from materials received by A from X in
1954. X pays A cash remuneration of $50 for
such work when the finished articles are de-
livered. The $50 includes $10 which represents
remuneration for home work performed by A
in 1954. The entire $50 is subject to the taxes.

Example 2. Assume that the same trans-
actions occur, but that A is not subject in
1954 to licensing requirements under the laws
of the State in which the home work is per-
formed. A, therefore, does not perform home
work in 1954 as an employee of X by reason
of section 1426(d)(3)(C) of the 1939 Code, and
the $10 paid in 1955 for such work is not re-
muneration for employment. The remaining
$40 for the home work performed in 1955 is
remuneration for employment, but is ex-
cluded from wages by application of the $50
cash-remuneration test.

(c) In the event an employee receives
remuneration in any one calendar
quarter from more than one employer
for services performed as a home work-
er of the character described in para-
graph (a) of this section, the regula-
tions in this section are to be applied
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with respect to the remuneration re-
ceived by the employee from each em-
ployer in such calendar quarter for
such services. This exclusion from
wages has no application to remunera-
tion paid for services performed as a
home worker who is an employee under
either section 3121(d)(2)(see paragraph
(c) of §31.3121(d)-1) or section 1426(d)(2)
of the 1939 Code, relating to common
law employees.

(d) Cash remuneration includes
checks and other monetary media of
exchange. Remuneration paid in any
other medium, such as clothing, car to-
kens, transportation passes or tickets,
or other goods or commodities, is dis-
regarded in determining whether the
$50 cash-remuneration test is met. If
the cash remuneration paid in any cal-
endar quarter by an employer to an
employee for services performed as a
home worker of the character described
in paragraph (a) of this section is $50 or
more, then no remuneration, whether
in cash or in any medium other than
cash, paid by the employer to the em-
ployee in such calendar quarter for
such services is excluded from wages
under this exception.

(e) For provisions relating to whether
a home worker is an employee under
section 1426(d)(3)(C) of the 1939 Code,
see §408.204 of Regulations 128; 26 CFR
(1939) Part 408. See also §31.3102-1, re-
lating to deduction of employee tax or
amounts equivalent to the tax from
cash payments for services performed
as a home worker of the character de-
scribed in paragraph (a) of this section,
and §31.3121(a)-2, relating to the time
of payment of wages for such services.

§31.3121(a)(11)-1 Moving expenses.

(a) The term ‘“‘wages’” does not in-
clude remuneration paid on or after
November 1, 1964, to or on behalf of an
employee, either as an advance or a re-
imbursement, specifically for moving
expenses incurred or expected to be in-
curred, if (and to the extent that) at
the time of payment it is reasonable to
believe that a corresponding deduction
is or will be allowable to the employee
under section 217. The reasonable belief
contemplated by the statute may be
based upon any evidence reasonably
sufficient to induce such belief, even
though such evidence may be insuffi-
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cient upon closer examination by the
district director or the courts finally
to establish that a deduction is allow-
able under section 217. The reasonable
belief shall be based upon the applica-
tion of section 217 and the regulations
thereunder in Part 1 of this chapter
(Income Tax Regulations). When used
in this section, the term ‘“‘moving ex-
penses’ has the same meaning as when
used in section 217 and the regulations
thereunder.

(b) Except as otherwise provided in
paragraph (a) of this section, or in a
numbered paragraph of section 3121(a),
amounts paid to or on behalf of an em-
ployee for moving expenses are wages
for purposes of section 3121(a).

[T.D. 7375, 40 FR 42350, Sept. 12, 1975]

§31.3121(a)(12)-1 Tips.

The term ‘“‘wages’ does not include
remuneration received by an employee
after December 1965 in the form of tips
if—

(a) The tips are paid in any medium
other than cash, or

(b) The cash tips received by an em-
ployee in any calendar month in the
course of his employment by an em-
ployer are less than $20.

If the cash tips received by an em-
ployee in a calendar month after De-
cember 1965 in the course of his em-
ployment by an employer amount to
$20 or more, none of the cash tips re-
ceived by the employee in such cal-
endar month are excluded from the
term ‘‘wages’ under this section. The
cash tips to which this section applies
include checks and other monetary
media of exchange. Tips received by an
employee in any medium other than
cash, such as passes, tickets, or other
goods or commodities do not constitute
wages. If an employee in any calendar
month performs services for two or
more employers and receives tips in
the course of his employment by each
employer, the $20 test is to be applied
separately with respect to the cash tips
received by the employee in respect of
his services for each employer and not
to the total cash tips received by the
employee during the month. As to the
time tips are deemed paid, see
§31.3121(qg)-1. For provisions relating to
the treatment of tips received by an
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employee prior to 1966, see paragraph
(J)(3) of §31.3121 (a)-1.

[T.D. 7001, 34 FR 999, Jan. 23, 1969]

§31.3121(a)(13)-1 Payments under cer-
tain employers’ plans after retire-
ment, disability, or death.

(a) In general. The term “‘wages’ does
not include the amount of any pay-
ment or series of payments made after
January 2, 1968, by an employer to, or
on behalf of, an employee or any of his
dependents under a plan established by
the employer which makes provisions
for his employees generally (or for his
employees generally and their depend-
ents) or for a class or classes of his em-
ployees (or for a class or classes of his
employees and their dependents),
which is paid or commences to be paid
upon or within a reasonable time after
the termination of an employee’s em-
ployment relationship because of the
employee’s—

(1) Death,

(2) Retirement for disability, or

(3) Retirement after attaining an age
specified in the plan established by the
employer or in a pension plan of the
employer at the age at which a person
in the employee’s circumstances is eli-
gible for retirement.

A payment or series of payments made
under the circumstances described in
the preceding sentence is excluded
from ““wages’’ even if made pursuant to
an incentive compensation plan which
also provides for the making of other
types of payments. However, any pay-
ment or series of payments which
would have been paid if the employee’s
relationship had not been terminated is
not excluded from ‘“‘wages’ under this
section and section 3121(a)(13). For ex-
ample, lump-sum payments for unused
vacation time or a final paycheck re-
ceived after retirement are payments
which the employee would have re-
ceived whether or not he retired and
therefore are not excluded from
‘‘wages’’ under this section. Further, if
any payment is made upon or after ter-
mination of employment for any rea-
son other than those set out in sub-
paragraphs (1), (2), and (3) of this para-
graph such payment is not excludable
from ‘“‘wages’’ by this section. For ex-
ample, if a pension plan provides for re-
tirement upon disability, completion of
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30 years of service, or attainment of
age 65, and if an employee who is not
disabled retires at age 61 after 30 years
of service, none of the retirement pay-
ments made to the employee under the
pension plan (including any made after
he is 65) is excludable from ‘“‘wages”
under this section. However, if the pen-
sion plan had conditioned retirement
after 30 years of service upon attain-
ment of age 60, all of the retirement
payments would have been excludable.

(b) Plan. The plan or system estab-
lished by an employer need not provide
for payments because of termination of
employment for all the reasons set out
in paragraphs (a)(1), (2), and (3) of this
section, but such plan or system may
provide for payments because of termi-
nation for any one or more of such rea-
sons. Payments because of termination
of employment for any one or more of
such reasons under a plan or system es-
tablished by an employer solely for the
dependents of his employees are not
within this exclusion from wages.

(c) Dependents. Dependents of an em-
ployee include the employee’s husband
or wife, children, and any other mem-
bers of the employee’s immediate fam-
ily.

(d) Benefit payment. It is immaterial
for purposes of this exclusion whether
the amount or possibility of benefit
payments is paid on account of services
rendered or taken into consideration in
fixing the amount of an employee’s re-
muneration or whether such payments
are required, expressly or impliedly, by
the contract of service.

(e) Example. The application of this
section may be illustrated by the fol-
lowing example:

Example. A, an employee, receives a salary
of $1,500 a month, payable on the 5th day of
the month following the month for which the
salary is earned. A’s employer has estab-
lished an incentive compensation plan for a
class of his employees, including A, pro-
viding for the payment of deferred com-
pensation on termination of employment, in-
cluding termination upon an employee’s
death, retirement at age 65 (the retirement
age specified in the plan), or retirement for
disability. On March 1, 1973, A attains the
age of 65 and retires. On March 5, 1973, A re-
ceives $5,500 from his employer of which
$1,500 represents A’s salary for services he
performed in February 1973, and $4,000 rep-
resents incentive compensation paid under
the employer’s plan. The amount of $4,000 is
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excluded from ‘“‘wages’ under this section.
The amount of $1,500 is not excluded from
“‘wages’’ under this section.

[T.D. 7374, 40 FR 30949, July 24, 1975]

§31.3121(a)(14)-1 Payments by em-
ployer to survivor or estate of
former employee.

The term ‘“‘wages’ does not include
any payment by an employer to a sur-
vivor or the estate of a former em-
ployee made after 1972 and after the
calendar year in which such employee
died.

[T.D. 7374, 40 FR 30950, July 24, 1975, as
amended by T.D. 7373, 40 FR 30957, July 24,
1975]

§31.3121(a)(15)-1 Payments by em-
ployer to disabled former employee.

The term *“‘wages’ does not include
any payment made after 1972 by an em-
ployer to an employee, if at the time
such payment is made such employee is
entitled to disability insurance bene-
fits under section 223(a) of the Social
Security Act and such entitlement
commenced prior to the calendar year
in which such payment is made, and if
such employee did not perform any
service for such employer during the
period for which such payment is made.

[T.D. 7374, 40 FR 30950, July 24, 1975, as
amended by T.D. 7373, 40 FR 30957, July 24,
1975]

§31.3121(a)(18)-1 Payments or benefits
under a qualified educational as-
sistance program.

The term ‘“‘wages’ does not include
any payment made, or benefit fur-
nished, to or for the benefit of an em-
ployee in a taxable year beginning
after December 31, 1978, if at the time
of such payment or furnishing it is rea-
sonable to believe that the employee
will be able to exclude such payment or
benefit from income under section 127.

[T.D. 7898, 48 FR 31019, July 6, 1983]

§31.3121(b)-1 Employment; services to
which the regulations in this sub-
part apply.

(a) The provisions of the regulations
in this subpart relating to the term
“employment’” apply with respect to
services performed after 1954. Certain
provisions also apply with respect to
services performed before 1955 for

35

§31.3121(b)-2

which the remuneration is paid after
1954 (see paragraph (b) of §31.3121(b)-2.
For provisions relating generally to
services performed before 1955, see
paragraph (a) of §31.3121 (b)-2. For pro-
visions relating to the circumstances
under which services which do not con-
stitute employment are nevertheless
deemed to be employment, and relating
to the circumstances under which serv-
ices which constitute employment are
nevertheless deemed not to be employ-
ment, see §31.3121 (c)-1. For provisions
relating to who are employees and who
are employers see §§31.3121 (d)-1 and
31.3121 (d)-2, respectively.

(b) The taxes apply with respect to
remuneration paid after 1954 for serv-
ices performed before 1955, as well as
for services performed after 1954, to the
extent that the remuneration and serv-
ices constitute wages and employment.
See §§31.3121(a)-1 to 31.3121(a)(13)-1 re-
lating to wages.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6983, 33 FR 18015, Dec. 4,
1968]

§31.3121(b)-2 Employment; services

performed before 1955.

(@) General rule. (1) Subject to the
provisions of paragraph (b) of this sec-
tion:

(i) Services performed after 1936 and
before 1955 which were employment
under the applicable law in effect be-
fore 1955 constitute employment under
section 3121(b).

(ii) Services performed after 1936 and
before 1955 which were not employment
under the applicable law in effect be-
fore 1955 do not constitute employment
under section 3121(b).

(2) Except as provided in paragraph
(b) of this section, determination of
whether services performed before 1955
constitute employment shall be made
in accordance with the applicable pro-
visions of law in effect before 1955 and
of the regulations thereunder. The reg-
ulations applicable in determining
whether service performed after 1936
and before 1955 constitute employment
are as follows:

(i) Services performed after 1936 and
before 1940—26 CFR (1939) Part 401
(Regulations 91).
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(ii) Services performed after 1939 and
before 1951—26 CFR (1939) Part 402
(Regulations 106).

(iii) Services performed after 1950 and
before 1955—26 CFR (1939) Part 408
(Regulations 128).

(b) Certain services performed before
1955 the remuneration for which is paid
after 1954. (1) Services of the following
character performed before 1955, for
which remuneration is paid after 1954,
constitute employment under section
3121(b):

(i) Agricultural labor, as defined in
section 3121(g) (see §31.3121(g)-1), other
than services of the character de-
scribed in section 3121(b)(1) (relating to
services performed in connection with
the production or harvesting of certain
oleoresinous products and services per-
formed by certain foreign agricultural
workers), which, at the time per-
formed, constituted employment under
section 1426(b) of the 1939 Code, or
would have constituted employment
except for the provisions of section
1426(b)(1) of such Code, as in effect at
the time the services were performed.

(i) Services not in the course of the
employers’ trade or business (see para-
graph (a)(1) of §31.3121(a)(7)-1) which, at
the time performed, constituted em-
ployment under section 1426(b) of the
1939 Code, or would have constituted
employment except for the provisions
of section 1426(b)(3) of such Code, as in
effect at the time the services were
performed.

(2) Services of the character de-
scribed in paragraphs (a) and (b) of
§31.3121(b)(1)-1, which were performed
by certain foreign agricultural workers
before 1955 and the remuneration for
which is paid after 1954, do not con-
stitute employment under section
3121(b), irrespective of whether they
constituted employment under section
1426(b) of the 1939 Code, as in effect at
the time the services were performed.

(3) This paragraph has no application
to services performed before 1955 and
the remuneration for which was paid
before 1955.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6744, 29 FR 8309, July 2,
1964]
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§31.3121(b)-3 Employment; services
performed after 1954.

(@) In general. Whether services per-
formed after 1954 constitute employ-
ment is determined in accordance with
the provisions of section 3121(b).

(b) Services performed within the
United States. Services performed after
1954 within the United States (see
§31.3121(e)-1) by an employee for his
employer, unless specifically excepted
by section 3121(b), constitute employ-
ment. With respect to services per-
formed within the United States, the
place where the contract of service is
entered into is immaterial. The citi-
zenship or residence of the employee or
of the employer also is immaterial ex-
cept to the extent provided in any spe-
cific exception from employment.
Thus, the employee and the employer
may be citizens and residents of a for-
eign country and the contract of serv-
ice may be entered into in a foreign
country, and yet, if the employee under
such contract performs services within
the United States, there may be to
that extent employment.

(c) Services performed outside the
United States—(1) In general. Except as
provided in paragraphs (c)(2) and (3) of
this section, services performed outside
the United States (see §31.3121(e)-1) do
not constitute employment.

(2) On or in connection with an Amer-
ican vessel or American aircraft. (i) Serv-
ices performed after 1954 by an em-
ployee for an employer ““on or in con-
nection with” an American vessel or
American aircraft outside the United
States (see §31.3121(e)-1) constitute em-
ployment if:

(a) The employee is also employed
“on and in connection with” such ves-
sel or aircraft when outside the United
States; and

(b) The services are performed under
a contract of service, between the em-
ployee and the employer, which is en-
tered into within the United States, or
during the performance of the contract
under which the services are performed
and while the employee is employed on
the vessel or aircraft it touches at a
port within the United States; and

(c) The services are not excepted
under section 3121(b).

(if) An employee performs services on
and in connection with the vessel or
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aircraft if he performs services on such
vessel or aircraft which are also in con-
nection with the vessel or aircraft.
Services performed on the vessel by
employees as officers or members of
the crew, or as employees of conces-
sionaires, of the vessel, for example,
are performed under such cir-
cumstances, since such services are
also connected with the vessel. Simi-
larly, services performed on the air-
craft by employees as officers or mem-
bers of the crew of the aircraft are per-
formed on and in connection with such
aircraft. Services may be performed on
the vessel or aircraft, however, which
have no connection with it, as in the
case of services performed by an em-
ployee while on the vessel or aircraft
merely as a passenger in the general
sense. For example, the services of a
buyer in the employ of a department
store while he is a passenger on a ves-
sel are not in connection with the ves-
sel.

(iii) If services are performed by an
employee ‘““on and in connection with”
an American vessel or American air-
craft when outside the United States
and the conditions listed in paragraph
(©)(2)(i) (b) and (c) of this section are
met, then the services of that employee
performed on or in connection with the
vessel or aircraft constitute employ-
ment. The expression “‘on or in connec-
tion with” refers not only to services
performed on the vessel or aircraft but
also to services connected with the ves-
sel or aircraft which are not actually
performed on it (for example, shore
services performed as officers or mem-
bers of the crew, or as employees of
concessionaires, of the vessel).

(iv) Services performed by a member
of the crew or other employee whose
contract of service is not entered into
within the United States, and during
the performance of which and while the
employee is employed on the vessel or
aircraft it does not touch at a port
within the United States, do not con-
stitute employment under this sub-
paragraph, notwithstanding services
performed by other members of the
crew or other employees on or in con-
nection with the vessel or aircraft may
constitute employment.

(v) A vessel includes every descrip-
tion of watercraft, or other contriv-
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ance, used as a means of transportation
on water. An aircraft includes every
description of craft, or other contriv-
ance, used as a means of transportation
through the air. In the case of an air-
craft, the term “port” means an air-
port. An airport means an area on land
or water used regularly by aircraft for
receiving or discharging passengers or
cargo. For definitions of ‘““American
vessel’” and ‘‘American aircraft’”’, see
§31.3121(f)-1.

(vi) With respect to services per-
formed outside the United States on or
in connection with an American vessel
or American aircraft, the citizenship or
residence of the employee is immate-
rial, and the citizenship or residence of
the employer is material only in case it
has a bearing in determining whether a
vessel is an American vessel.

(3) By a citizen of the United States as
an employee for an American employer.
Services performed after 1954 outside
the United States by a citizen of the
United States as an employee for an
American employer constitute employ-
ment provided the services are not spe-
cifically excepted under section 3121(b).
For definitions of ‘‘citizen of the
United States” and ‘“‘American em-
ployer”’, see §§31.3121(e)-1 and 3121 (h)-
1, respectively.

(4) By a citizen of the United States as
an employee for a foreign subsidiary cor-
poration. For provisions relating to the
extension of the Federal old-age, sur-
vivors, and disability insurance system
established by title Il of the Social Se-
curity Act to certain services not con-
stituting employment which are per-
formed outside the United States by
citizens of the United States in the em-
ploy of a foreign subsidiary of a domes-
tic corporation, see section 3121(1) and
Part 36 of this chapter (Regulations
Relating to Contract Coverage of Em-
ployees of Foreign Subsidiaries).

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6744, 29 FR 8309, July 2,
1964]

§31.3121(b)-4 Employment;
services in general.

(a) Services performed by an em-
ployee for an employer do not con-
stitute employment for purposes of the
taxes if they are specifically excepted
from employment under any of the

excepted
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numbered paragraphs of section 3121(b).
Services so excepted do not constitute
employment for purposes of the taxes
even though they are performed within
the United States, or are performed
outside the United States on or in con-
nection with an American vessel or
American aircraft, or are performed
outside the United States by a citizen
of the United States for an American
employer. If not otherwise provided in
the regulations relating to the num-
bered paragraphs of section 3121(b),
such regulations apply to services per-
formed after 1954.

(b) The exception attaches to the
services performed by the employee
and not to the employee as an indi-
vidual; that is, the exception applies
only to the services in an excepted
class rendered by the employee.

Example. A is an individual who is em-
ployed part time by B to perform services
which are specifically excepted from employ-
ment under one of the numbered paragraphs
of section 312(b). A is also employed by C
part time to perform services which con-
stitute employment. While no tax liability is
incurred with respect to A’s remuneration
for services performed in the employ of B
(the services being excepted from employ-
ment), the exception does not embrace the
services performed by A in the employ of C
(which constitute employment) and the
taxes attached with respect to the wages (see
§31.3121(a)-1) for such services.

(c) For provisions relating to the cir-
cumstances under which services which
are excepted are nevertheless deemed
to be employment, and relating to the
circumstances under which services
which are not excepted are neverthe-
less deemed not to be employment, see
§31.3121(c)-1.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6744, 29 FR 8310, July 2,
1964]

§31.3121(b)(1)-1 Certain services per-
formed by foreign agricultural
workers, or performed before 1959
in connection with oleoresinous
products.

(a) Services of workers from Mexico.
Services performed before 1965 by for-
eign agricultural workers from the Re-
public of Mexico under contracts en-
tered into in accordance with title V of
the Agricultural Act of 1949, as amend-
ed, are excepted from employment.
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Contracts entered into pursuant to the
provisions of such title V may provide
for the performance only of services
which constitute ‘‘agricultural employ-
ment’’. The term ‘“‘agricultural employ-
ment’’ includes certain services which
do not constitute ‘“‘agricultural labor”’
as that term is defined in section
3121(g) (see §31.3121(g)-1. For purposes
of title V of the Agricultural Act of
1949, as amended, the term ‘‘agricul-
tural employment’ includes services or
activities included within the provi-
sions of section 3(f) of the Fair Labor
Standards Act of 1938, as amended, or
section 3121(g) of the Internal Revenue
Code. Under section 507 of the Agricul-
tural Act of 1949, as amended, and as in
effect before October 3, 1961, the term
“agricultural employment” included
also horticultural employment, cotton
ginning, compressing and storing,
crushing of oil seeds, and the packing,
canning, freezing, drying, or other
processing of perishable or seasonable
agricultural products.

(b) Services of workers from British
West Indies. Services performed by a
foreign agricultural worker lawfully
admitted to the United States from the
Bahamas, Jamaica, or the other Brit-
ish West Indies, on a temporary basis
to perform form agricultural labor are
excepted from employment.

(c) Services performed after 1956 by for-
eign workers. Services performed after
1956 by a foreign agricultural worker
lawfully admitted to the United States
from any foreign country or possession
thereof, including the Republic of Mex-
ico, on a temporary basis to perform
agricultural labor are excepted from
employment.

(d) Services performed before 1959 in
connection with the production or har-
vesting of certain oleoresinous products.
Services performed before 1959 in con-
nection with the production or har-
vesting of crude gum (oleoresin) from a
living tree or the processing of such
crude gum into gum spirits of turpen-
tine and gum rosin, provided the proc-
essing is carried on by the original pro-
ducer of the crude gum, are expected
from employment. However, the serv-
ices to which this paragraph relates
constitute agricultural labor as defined
in section 3121(g) (see paragraph (d) of
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§31.3121(g)-1). Thus, any cash remu-
neration paid for such services, to the
extent that the services are deemed to
constitute employment by reason of
the rules relating to included and ex-
cluded services continued in section
3121(c) (see §31.3121(c)-1), is taken into
account in applying the test prescribed
in section 3121(a)(8)(B) for determining
whether cash remuneration paid for ag-
ricultural labor constitutes wages (see
paragraph (c) of §31.3121(a)(8)-1).

(e) Cross-reference. See paragraph (b)
of §31.3121(b)-2 for provisions relating
to the status of services of the char-
acter to which paragraphs (a) and (b) of
this section apply which were per-
formed before 1955 and the remunera-
tion for which is paid after 1954.

[T.D. 6744, 29 FR 8310, July 2, 1964]

§31.3121(b)(2)-1 Domestic service per-
formed by students for certain col-
lege organizations.

(a) Services of a household nature
performed in or about the club rooms
or house of a local college club, or in or
about the club rooms or house of a
local chapter of a college fraternity or
sorority, by a student who is enrolled
and regularly attending classes at a
school, college, or university are ex-
cepted from employment. For purposes
of this exception, the statutory tests
are the type of services performed by
the employee, the character of the
place where the services are performed,
and the status of the employee as a
student enrolled and regularly attend-
ing classes at a school, college, or uni-
versity.

(b) In general, services of a household
nature in or about the club rooms or
house of a local college club or local
chapter of a college fraternity or soror-
ity include services rendered by cooks,
waiters, butlers, maids, janitors, laun-
dresses, furnacemen, handymen, gar-
deners, housekeepers, and house-
mothers.

(c) A local college club or local chap-
ter of a college fraternity or sorority
does not include an alumni club or
chapter. If the club rooms or house of
a local college club or local chapter of
a college fraternity or sorority is used
primarily for the purpose of supplying
board or lodging to students or the
public as a business enterprise, the
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services performed therein are not
within the exception.

(d) An organization is a school, col-
lege, or university within the meaning of
section 3121(b)(2) if its primary func-
tion is the presentation of formal in-
struction, it normally maintains a reg-
ular faculty and curriculum, and it
normally has a regularly enrolled body
of students in attendance at the place
where its educational activities are
regularly carried on. See section
170(b)(1)(A)(ii) and the regulations
thereunder.

(e) Services of a household nature are
not within the exception if performed
in or about rooming or lodging houses,
boarding houses, clubs (except local
college clubs) hotels, hospitals, elee-
mosynary institutions, or commercial
offices or establishments.

(f) For provisions relating to domes-
tic service in a private home of the em-
ployer, see §31.3121(a)(7)-1.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 9167,
69 FR 76405, Dec. 21, 2004]

§31.3121(b)(3)-1 Family employment.

(a) Certain services are excepted
from employment because of the exist-
ence of a family relationship between
the employee and the individual em-
ploying him. The exceptions are as fol-
lows:

(1) Services performed by an indi-
vidual in the employ of his or her
spouse;

(2) (i) Services performed before 1961
by a father or mother in the employ of
his or her son or daughter;

(i) Services not in the course of the
employer’s trade or business, or domes-
tic service in a private home of the em-
ployer, performed after 1960 but prior
to 1968 by a father or mother in the em-
ploy of his or her son or daughter;

(iii) Services not in the course of the
employer’s trade or business, or domes-
tic service in a private home of the em-
ployer, performed after 1967 by a father
or mother in the employ of his or her
son or daughter unless (a) the employer
has a child (including an adopted child
or stepchild) living in his or her home
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who is under age 18 or who has a men-
tal or physical condition which re-
quires the personal care and super-
vision of an adult for at least 4 contin-
uous weeks in the calendar quarter in
which the services are rendered; and (b)
the employer is during the calendar
quarter in which the services are ren-
dered:

(1) A widow or widower;

(2) A divorced person who has not re-
married; or

(3) A married person who has a
spouse living in the home who has a
mental or physical condition which re-
sults in such spouse’s being incapable
of caring for such child for at least 4
continuous weeks in the calendar quar-
ter in which the services are rendered;
and

(3) Services performed by a son or
daughter under the age of 21 in the em-
ploy of his or her father or mother.

(b) Under paragraph (a) (1) and (2) (i)
of this section, the exception is condi-
tioned solely upon the family relation-
ship between the employee and the in-
dividual employing him. Under para-
graph (a)(2) (ii) and (iii) of this section,
in addition to the family relationship,
there is a further requirement that the
services performed after 1960 and before
1968 for purposes of paragraph (a)(2)(ii)
and after 1967 for purposes of paragraph
(a)(2)(iii) shall be services not in the
course of the employer’s trade or busi-
ness or shall be domestic service in a
private home of the employer. The
terms ‘‘services not in the course of the
employer’s trade or business’ and ‘‘do-
mestic service in a private home of the
employer’” have the same meaning as
when used in §31.3121(a) (7)-1, except
that it is immaterial under paragraphs
(a)(2) (ii) and (iii) of this section wheth-
er or not such services are performed
on a farm operated for profit. The mere
fact that a mental or physical dis-
ability, whether temporary or perma-
nent, renders a child or spouse incapa-
ble of self-support does not necessarily
mean that the child requires the per-
sonal care and supervision of an adult
or that the spouse is incapable of car-
ing for a child within the meaning of
paragraph (a)(2)(iii) of this section. A
written statement by a doctor of the
existence of the mental or physical
condition of the child or spouse which
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states that the child requires the per-
sonal care and supervision of an adult
or that the spouse is incapable of car-
ing for a child and which sets forth the
period of time during which the condi-
tion has existed and is likely to exist
will usually be sufficient evidence to
establish the existence and duration of
the condition at the time of the state-
ment. Under paragraph (a)(3) of this
section, in addition to the family rela-
tionship, there is a further requirement
that the son or daughter shall be under
the age of 21, and the exception con-
tinues only during the time that the
son or daughter is under the age of 21.

(c) Services performed in the employ
of a corporation are not within the ex-
ception. Services performed in the em-
ploy of a partnership are not within
the exception unless the requisite fam-
ily relationship exists between the em-
ployee and each of the partners com-
prising the partnership.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6744, 29 FR 8311, July 2, 1964;
T.D. 7374, 40 FR 30950, July 24, 1975]

§31.3121(b)(4)-1 Services performed
on or in connection with a non-
American vessel or aircraft.

(a) Services performed within the
United States by an employee for an
employer ‘““on or in connection with” a
vessel not an American vessel, or ‘“‘on
or in connection with’ an aircraft not
an American aircraft, are excepted
from employment if—

(1) The employee is employed by such
employer ‘““on and in connection with”
such vessel or aircraft when outside
the United States, and

(2) (i) The employee is not a citizen
of the United States, or (ii) the em-
ployer is not an American employer.

(b) An employee performs services on
and in connection with the vessel or
aircraft if he performs services on the
vessel or aircraft when outside the
United States which are also in connec-
tion with the vessel or aircraft. Serv-
ices performed on the vessel outside
the United States by employees as offi-
cers or members of the crew, or by em-
ployees of concessionaires, of the ves-
sel, for example, are performed under
such circumstances, since such services
are also connected with the vessel.
Similarly, services performed on the



Internal Revenue Service, Treasury

aircraft outside the United States by
employees as officers or members of
the crew of the aircraft are performed
on and in connection with such air-
craft. Services may be performed on
the vessel or aircraft, however, which
have no connection with it, as in the
case of services performed by an em-
ployee while on the vessel or aircraft
merely as a passenger in the general
sense. For example, the services of a
buyer in the employ of a department
store while he is a passenger on a ves-
sel are not in connection with the ves-
sel.

(c) The expression ‘“‘on or in connec-
tion with” refers not only to services
performed on the vessel or aircraft but
also to services connected with the ves-
sel or aircraft which are not actually
performed on it (for example, shore
services performed as officers or mem-
bers of the crew, or as employees of
concessionaires, of the vessel).

(d) Services performed within the
United States on or in connection with
a non-American vessel or aircraft for
an employer by an employee who is not
a citizen of the United States are ex-
cepted from employment, irrespective
of whether the employer is or is not an
American employer, provided the em-
ployee also is employed by such em-
ployer on and in connection with the
vessel or aircraft when outside the
United States. Services performed
within the United States on or in con-
nection with a non-American vessel or
aircraft by an employee for an em-
ployer who is not an American em-
ployer also are excepted from employ-
ment, irrespective of whether the em-
ployee is or is not a citizen of the
United States, provided the employee
also is employed by such employer on
and in connection with the vessel or
aircraft when outside the United
States. Services performed within the
United States on or in connection with
a non-American vessel or aircraft for
an American employer by an employee
who is a citizen of the United States
are not excepted from employment
under section 3121(b)(4), irrespective of
whether the employee is employed by
such employer on and in connection
with the vessel or aircraft when out-
side the United States. Further, sec-
tion 3121(b)(4) does not except from em-
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ployment services performed within
the United States for an employer,
whether or not an American employer,
on or in connection with a non-Amer-
ican vessel or aircraft by an employee,
whether or not a citizen of the United
States, who is not also employed by
such employer on and in connection
with the vessel or aircraft when out-
side the United States.

(e) Services performed outside the
United States on or in connection with
a vessel not an American vessel, or on
or in connection with an aircraft not
an American aircraft, by a citizen of
the United States as an employee for
an American employer are not ex-
cepted from employment under section
3121(b)(4), irrespective of whether the
employee is employed on and in con-
nection with such vessel or aircraft
when outside the United States. Serv-
ices performed outside the United
States on or in connection with a ves-
sel not an American vessel or on or in
connection with an aircraft not an
American aircraft, either by an em-
ployee who is not a citizen of the
United States or for an employer who
is not an American employer, do not,
in any event, constitute employment.
See paragraph (c) of §31.3121(b)-3, relat-
ing to services performed outside the
United States which constitute em-
ployment.

(f) See paragraph (c)(2)(v) of
§31.3121(b)-3 for definitions of ‘‘vessel”’
and “‘aircraft’’, §31.3121(f)-1, for defini-
tions of ““American vessel” and
“American aircraft’”, §31.3121(e)-1, for
definition of ‘‘citizen of the United
States’, and §31.3121(h)-1, for defini-
tion of ““American employer’’.

§31.3121(b)(5)-1 Services in employ of
an instrumentality of the United
States specifically exempted from
the employer tax.

Services performed in the employ of
an instrumentality of the United
States are excepted from employment
if such instrumentality is exempt from
the employer tax imposed by section
3111 by virtue of any other provision of
law which specifically refers to such
section 3111 or the corresponding sec-
tion of prior law (section 1410 of the In-
ternal Revenue Code of 1939) in grant-
ing exemption from the employer tax.
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This exception does not operate to ex-
clude from employment services per-
formed in the employ of an instrumen-
tality of the United States unless the
Congress has granted to such instru-
mentality a specific exemption from
the tax imposed by section 3111 or the
corresponding section of prior law. For
provisions which make general exemp-
tions from Federal taxation ineffectual
as to the employer tax imposed by sec-
tion 3111, see §31.3112-1. For other ex-
ceptions from employment applicable
with respect to services performed in
the employ of an instrumentality of
the United States, see §31.3121(b)(6)-1.

§31.3121(b)(6)-1 Services in employ of
United States or instrumentality
thereof.

(a) In general. This section relates to
services performed in the employ of the
United States Government or in the
employ of an instrumentality of the
United States. Particular services
which are not excepted from employ-
ment under one rule set forth in this
section may nevertheless be excepted
under another rule set forth in this sec-
tion or under §31.3121(b)(5)-1, relating
to services in the employ of an instru-
mentality of the United States specifi-
cally exempted from the employer tax.
Moreover, services performed in the
employ of the United States or of any
instrumentality thereof which are not
excepted from employment under para-
graph (5) or (6) of section 3121(b) may
nevertheless be excepted under some
other paragraph of such section. For
provisions relating generally to the ap-
plication of the taxes in the case of
services performed in the employ of the
United States or a wholly owned in-
strumentality thereof, see 3122. For
provisions relating to the computation
of remuneration for service performed
by an individual as a member of a uni-
formed service or for service performed
by an individual as a volunteer or vol-
unteer leader within the meaning of
the Peace Corps Act, see §31.3121(i)-2
and §31.3121(i)-3, respectively.

(b) Services covered under a retirement
system established by a law of the United
States. Services performed in the em-
ploy of the United States or in the em-
ploy of any instrumentality thereof are
excepted from employment under sec-
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tion 3121(b)(6)(A) if such services are
covered under a law enacted by the
Congress of the United States which
specifically provides for the establish-
ment of a retirement system for em-
ployees of the United States or of such
instrumentality. Determinations as to
whether services are covered by a re-
tirement system of the requisite char-
acter are to be made as of the time
such services are performed. Services
of an employee who has an option to
have his services covered under a re-
tirement system are not covered under
such retirement system unless and
until he exercises such option. The test
is whether particular services per-
formed by an employee are covered by
a retirement system of the requisite
character rather than whether the po-
sition in which such services are per-
formed is covered by such retirement
system.

(c) Services performed for an instrumen-
tality not subject to employer tax on De-
cember 31, 1950, and covered under a re-
tirement system established by such in-
strumentality. (1) Subject to the provi-
sions of subparagraph (4) of this para-
graph, services performed in the em-
ploy of an instrumentality of the
United States are excepted from em-
ployment under section 3121(b)(6)(B)
if—

(i) The particular instrumentality
was not subject on December 31, 1950,
to the employer tax imposed by section
1410 of the Internal Revenue Code of
1939, and

(ii) The services are covered by a re-
tirement system established by such
instrumentality.

(2) If the particular instrumentality
was not in existence on December 31,
1950, but is created thereafter under a
law which was in effect on December
31, 1950, services performed in the em-
ploy of such instrumentality are ex-
cepted from employment (unless other-
wise provided in paragraph (c)(4) of this
section) if—

(i) The instrumentality had it been in
existence on December 31, 1950, would
not have been subject on that date to
the employer tax imposed by section
1410 of the Internal Revenue Code of
1939, and
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(ii) The services are covered by a re-
tirement system established by such
instrumentality.

It is immaterial, for purposes of this
exception, whether the exemption from
the employer tax on December 31, 1950,
resulted, or would have resulted, from
a tax exemption as such in effect on
December 31, 1950, or from the provi-
sions of section 1426(b) (6) of the Inter-
nal Revenue Code of 1939 in effect on
that date, relating to the exception
from employment of services per-
formed in the employ of certain instru-
mentalities of the United States.

(3) Determinations as to whether
services performed in the employ of an
instrumentality referred to in para-
graph (c)(1) or (2) of this section are
covered by a retirement system estab-
lished by such instrumentality are to
be made as of the time such services
are performed. Services of an employee
who has an option to have his services
covered under a retirement system es-
tablished by the instrumentality are
not covered under such retirement sys-
tem unless and until he exercises such
option. The test is whether particular
services performed by an employee are
covered by a retirement system estab-
lished by the instrumentality rather
than whether the position in which
such services are performed is covered
by such retirement system.

(4) The exception from employment
provided in section 3121(b)(6)(B) has no
application with respect to any of the
following classes of services:

(i) Services performed in the employ
of a corporation which is wholly owned
by the United States;

(ii) Services performed in the employ
of a production credit association, a
Federal Reserve Bank, or a Federal
Credit Union; services performed before
December 31, 1959, in the employ of a
national farm loan association; serv-
ices performed after December 30, 1959,
in the employ of a Federal land bank
association; services performed after
December 31, 1959, in the employ of a
Federal land bank, a Federal inter-
mediate credit bank, or a bank for co-
operatives; services performed after
December 31, 1972, in the employ of a
Federal home loan bank; and services
performed after December 31, 1966, and
before January 1, 1973, in the employ of
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a Federal home loan bank, in the case
of individuals who are in such employ
on the latter date, provided that an
amount equal to the taxes imposed by
sections 3101 and 3111 with respect to
all such services performed by all such
individuals are paid under the provi-
sions of section 3122 by July 1, 1973;

(iii) Services performed in the em-
ploy of a State, county, or community
committee under the Commodity Sta-
bilization Service;

(iv) Services performed by a civilian
employee, not compensated from funds
appropriated by the Congress, in the
Army and Air Force Exchange Service,
Army and Air Force Motion Picture
Service, Navy Exchanges, Marine Corps
Exchanges, or other activities, con-
ducted by an instrumentality of the
United States subject to the jurisdic-
tion of the Secretary of Defense, at in-
stallations of the Department of De-
fense for the comfort, pleasure, con-
tentment, and mental and physical im-
provement of personnel of such Depart-
ment; or

(v) Services performed by a civilian
employee, not compensated from funds
appropriated by the Congress, in the
Coast Guard Exchanges or other activi-
ties, conducted by an instrumentality
of the United States subject to the ju-
risdiction of the Secretary of the
Treasury, at installations of the Coast
Guard for the comfort, pleasure, con-
tentment, and mental and physical im-
provement of personnel of the Coast
Guard.

(d) Special classes of services. The fol-
lowing classes of services performed ei-
ther in the employ of the United States
or in the employ of any instrumen-
tality thereof are excepted from em-
ployment under section 3121(b)(6)(C):

(1) Services performed as the Presi-
dent or Vice President of the United
States or a Member, Delegate, or Resi-
dent Commissioner, of or to the Con-
gress of the United States;

(2) Services performed in the legisla-
tive branch of the United States Gov-
ernment;

(3) Services performed in a penal in-
stitution of the United States by an in-
mate thereof;

(4) (i) Except as provided in para-
graph (d)(4)(ii) of this section, services
performed by student nurses, medical
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or dental interns, residents in training,
student dietitians, student physical
therapists, or student occupational
therapists, assigned or attached to a
hospital, clinic, or medical or dental
laboratory operated by any depart-
ment, agency, or instrumentality of
the U.S. Government, or by certain
other student employees described in
section 5351(2) of title 5, United States
Code.

(if) The provisions of paragraph
(d)(4)(i) of this section have no applica-
tion to services performed after 1965 by
medical or dental interns or by medical
or dental residents in training.

(5) Services performed by an indi-
vidual as an employee serving on a
temporary basis in case of fire, storm,
earthquake, flood, or other similar
emergency; and

(6) (i) Except as provided in para-
graph (d)(6)(ii) of this section, services
performed by an individual to whom
subchapter 111 of chapter 83 of title 5,
United States Code (civil service re-
tirement) does not apply because he is,
with respect to such services, subject
to another retirement system, estab-
lished either by a law of the United
States or by the agency or instrumen-
tality of the United States for which
such services are performed.

(if) The provisions of paragraph
(d)(6)(i) of this section have no applica-
tion to service performed by an indi-
vidual to whom subchapter |1l of chap-
ter 83 of title 5, United States Code
(civil service retirement) does not
apply because such individual is sub-
ject to the retirement system of the
Tennessee Valley Authority, if such
service is subject to the plan approved
by the Secretary of Health and Human
Services on December 28, 1956, pursuant
to section 104 (i)(2) of the Social Secu-
rity Amendments of 1956 (70 Stat. 827).
See section 201(m)(4) of such amend-
ments for provisions relating to the
timeliness of payment of tax with re-
spect to remuneration paid before 1957
for such services, and barring the impo-
sition of interest on the amount of any
such tax due for any period before De-
cember 28, 1956.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6744, 29 FR 8311, July 2, 1964;
T.D. 6983, 33 FR 18016, Dec. 4, 1968; T.D. 7373,
40 FR 30957, July 24, 1975]
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§31.3121(b)(7)-1 Services in employ of
States or their political subdivi-
sions or instrumentalities.

(a) In general. Except as provided in
other paragraphs of this section, serv-
ices performed in the employ of any
State, any political subdivision of a
State, or any instrumentality of one or
more States or political subdivisions
thereof which is wholly owned by one
or more States or political subdivisions
are excepted from employment. For
the definition of the term ‘“‘State’, as
used in this section, see §31.3121(e)-1.

(b) Covered transportation service. The
exception from employment under sec-
tion 3121(b)(7) does not apply to covered
transportation service as defined in
section 3121(j). See that section and
31.3121(j)-1.

(c) Government of American Samoa.
The exception from employment under
section 3121(b)(7) does not apply to
services performed after 1960 in the em-
ploy of the Government of American
Samoa, any political subdivision there-
of, or any instrumentality of such Gov-
ernment or political subdivision, or
combination thereof, which is wholly
owned thereby, performed by an officer
or employee thereof (including a mem-
ber of the legislature of such Govern-
ment or political subdivision).

(d) District of Columbia. The exception
from employment under section
3121(b)(7) does not apply to services
performed after September 30, 1965, in
the employ of the District of Columbia
or any instrumentality which is wholly
owned thereby, if such service is not
covered by a retirement system estab-
lished by a law of the United States.
Notwithstanding the preceding sen-
tence the following classes of services
performed either in the employ of the
District of Columbia or in the employ
of any instrumentality which is wholly
owned thereby are excepted from em-
ployment:

(1) Services performed in a hospital
or penal institution by a patient or in-
mate thereof.

(2) Services performed by student
nurses, student dietitians, student
physical therapists, or student occupa-
tional therapists assigned or attached
to a hospital, clinic, or medical or den-
tal laboratory operated by the District
of Columbia or by any wholly owned
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instrumentality thereof, or by certain
other student employees described in
section 5351(2) of title 5, United States
Code. This subparagraph does not apply
to services performed by medical or
dental interns or by medical or dental
residents in training described in such
section 5351(2).

(3) Services performed by an indi-
vidual as an employee serving on a
temporary basis in case of fire, storm,
snow, earthquake, flood, or other simi-
lar emergency.

(4) Services performed by a member
of a board, committee, or council of the
District of Columbia, paid on a per
diem, meeting, or other fee basis.

(e) Government of Guam. The excep-
tion from employment under section
3121(b)(7) does not apply to services
performed after 1972 in the employ of
the Government of Guam or any in-
strumentality which is wholly owned
thereby, by an employee properly clas-
sified as a temporary or intermittent
employee, if such service is not covered
by a retirement system established by
a law of Guam. The preceding sentence
shall not apply to the services per-
formed by an elected official or a mem-
ber of the legislature or in a hospital or
penal institution by a patient or in-
mate thereof. For purposes of this
paragraph—

(1) Any person whose services as an
officer or employee of such Govern-
ment or instrumentality is not covered
by a retirement system established by
a law of the United States shall not,
with respect to such service, be re-
garded as an employee of the United
States or any agency or instrumen-
tality thereof, and

(2) The remuneration for service de-
scribed in subparagraph (1) (including
fees paid to a public official) shall be
deemed to have been paid by such Gov-
ernment or instrumentality.

[T.D. 6744, 29 FR 8312, July 2, 1964, as amend-
ed by T.D. 6983, 33 FR 18016, Dec. 4, 1968; T.D.
7373, 40 FR 30958, July 24, 1975]

§31.3121(b)(7)-2 Service by employees
who are not members of a public re-
tirement system.

(a) Table of contents. This paragraph
contains a listing of the major head-
ings of this §31.3121(b)(7)-2.
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§31.3121(b)(7)-2 Service by employees
who are not members of a public retire-
ment system.

(a) Table of contents.

(b) Introduction.

(c) General rule.

(1) Inclusion in employment of service by
employees who are not members of a retire-
ment system.

(2) Treatment of individuals employed in
more than one position.

(d) Definition of qualified participant.

(1) General rule.

(2) Special rule for part time, seasonal and
temporary employees.

(3) Alternative lookback rule.

(4) Treatment of former participants.

(e) Definition of retirement system.

(1) Requirement that system provide re-
tirement-type benefits.

(2) Requirement that system provide min-
imum level of benefits.

(f) Transition rules.

(1) Application of qualified participant
rules during 1991.

(2) Additional transition rules for plans in
existence on November 5, 1990.

(b) Introduction. Under section
3121(b)(7)(F), wages of an employee of a
State or local government are gen-
erally subject to tax under FICA after
July 1, 1991, unless the employee is a
member of a retirement system main-
tained by the State or local govern-
ment entity. This section 31.3121(b)(7)-
2 provides rules for determining wheth-
er an employee is a ‘““member of a re-
tirement system’”. These rules gen-
erally treat an employee as a member
of a retirement system if he or she par-
ticipates in a system that provides re-
tirement benefits, and has an accrued
benefit or receives an allocation under
the system that is comparable to the
benefits he or she would have or re-
ceive under Social Security. In the
case of part-time, seasonal and tem-
porary employees, this minimum re-
tirement benefit is required to be non-
forfeitable.

(c) General rule—(1) Inclusion in em-
ployment of service by employees who are
not members of a retirement system. Ex-
cept in the case of service described in
sections 3121(b)(7)(F) (i) through (v),
the exception from employment under
section 3121(b)(7) does not apply to
service in the employ of a State or any
political subdivision thereof, or of any
instrumentality of one or more of the
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foregoing that is wholly owned there-
by, after July 1, 1991, unless the em-
ployee is a member of a retirement sys-
tem of such State, political subdivision
or instrumentality at the time the
service is performed. An employee is
not a member of a retirement system
at the time service is performed unless
at that time he or she is a qualified
participant (as defined in paragraph (d)
of this section) in a retirement system
that meets the requirements of para-
graph (e) of this section with respect to
that employee.

(2) Treatment of individuals employed
in more than one position. Under section
3121(b)(7)(F), whether an employee is a
member of a retirement system is de-
termined on an entity-by-entity rather
than a position-by-position basis. Thus,
if an employee is a member of a retire-
ment system with respect to service he
or she performs in one position in the
employ of a State, political subdivision
or instrumentality thereof, the em-
ployee is generally treated as a mem-
ber of a retirement system with respect
to all service performed for the same
State, political subdivision or instru-
mentality in any other positions. A
State is a separate entity from its po-
litical subdivisions, and an instrumen-
tality is a separate entity from the
State or political subdivision by which
it is owned for purposes of this rule.
See paragraph (e)(2) of this section,
however, for rules relating to service
and compensation required to be taken
into account in determining whether
an employee is a member of a retire-
ment system for purposes of this sec-
tion. This rule is illustrated by the fol-
lowing examples:

Example 1. An individual is employed full-
time by a county and is a qualified partici-
pant (as defined in paragraph (d) of this sec-
tion) in its retirement plan with regard to
such employment. In addition to this full-
time employment, the individual is em-
ployed part-time in another position with
the same county. The part-time position is
not covered by the county retirement plan,
however, and neither the service nor the
compensation in the part-time position is
considered in determining the employee’s re-
tirement benefit under the county retire-
ment plan. Nevertheless, if the retirement
plan meets the requirements of paragraph (e)
of this section with respect to the individual,
the exclusion from employment under sec-
tion 3121(b)(7) applies to both the employee’s
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full-time and part-time service with the
county.

Example 2. An individual is employed full-
time by a State and is a member of its re-
tirement plan. The individual is also em-
ployed part-time by a city located in the
State, but does not participate in the city’s
retirement plan. The services of the indi-
vidual for the city are not excluded from em-
ployment under section 3121(b)(7), because
the determination of whether services con-
stitute employment for such purposes is
made separately with respect to each polit-
ical subdivision for which services are per-
formed.

(d) Definition of qualified participant—
(1) General rule—(i) Defined benefit re-
tirement systems. Whether an employee
is a qualified participant in a defined
benefit retirement system is deter-
mined as services are performed. An
employee is a qualified participant in a
defined benefit retirement system
(within the meaning of paragraph (e)(1)
of this section) with respect to services
performed on a given day if, on that
day, he or she is or ever has been an ac-
tual participant in the retirement sys-
tem and, on that day, he or she actu-
ally has a total accrued benefit under
the retirement system that meets the
minimum retirement benefit require-
ment of paragraph (e)(2) of this section.
An employee may not be treated as an
actual participant or as actually hav-
ing an accrued benefit for this purpose
to the extent that such participation
or benefit is subject to any conditions
(other than vesting), such as a require-
ment that the employee attain a min-
imum age, perform a minimum period
of service, make an election in order to
participate, or be present at the end of
the plan year in order to be credited
with an accrual, that have not been
satisfied. The rules of this paragraph
(d)(1)(i) are illustrated by the following
examples:

Example 1. A State maintains a defined
benefit plan that is a retirement system
within the meaning of paragraph (e)(1) of
this section. Under the terms of the plan,
employees in positions covered by the plan
must complete 6 months of service before be-
coming participants. The exception from em-
ployment in section 3121(b)(7) does not apply
to services of an employee during the em-
ployee’s 6 months of service prior to his or
her initial entry into the plan. The same re-
sult occurs even if, upon the satisfaction of
this service requirement, the employee is
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given credit under the plan for all service
with the employer (i.e., if service is credited
for the 6-month waiting period). This is true
even if the employee makes a required con-
tribution in order to gain the retroactive
credit. The same result also occurs if the em-
ployee can elect to participate in the plan
before the end of the 6-month waiting period,
but does not elect to do so.

Example 2. A political subdivision main-
tains a defined benefit plan that is a retire-
ment system within the meaning of para-
graph (e)(1) of this section. Under the terms
of the plan, service during a plan year is not
credited for accrual purposes unless a partic-
ipant has at least 1,000 hours of service dur-
ing the year. Benefits that accrue only upon
satisfaction of this 1,000-hour requirement
may not be taken into account in deter-
mining whether an employee is a qualified
participant in the plan before the 1,000-hour
requirement is satisfied.

(ii) Defined contribution retirement sys-
tems. Whether an employee is a quali-
fied participant in a defined contribu-
tion retirement system is determined
as services are performed. An employee
is a qualified participant in a defined
contribution or other individual ac-
count retirement system (within the
meaning of paragraph (e)(1) of this sec-
tion) with respect to services per-
formed on a given day if, on that day,
he or she has satisfied all conditions
(other than vesting) for receiving an al-
location to his or her account (exclu-
sive of earnings) that meets the min-
imum retirement benefit requirement
of paragraph (e)(2) of this section with
respect to compensation during any pe-
riod ending on that day and beginning
on or after the beginning of the plan
year of the retirement system. This is
the case regardless of whether the allo-
cations were made or accrued before
the effective date of  section
3121(b)(7)(F). This rule is illustrated by
the following examples:

Example 1. A State-owned hospital main-
tains a nonelective defined contribution plan
that is a retirement system within the
meaning of paragraph (e)(1) of this section.
Under the terms of the plan, employees must
be employed on the last day of a plan year in
order to receive any allocation for the year.
Employees may not be treated as qualified
participants in the plan before the last day
of the year.

Example 2. Assume the same facts as in Ex-
ample 1 except that, under the terms of the
plan, an employee who terminates service
before the end of a plan year receives a pro
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rata portion of the allocation he or she
would have received at the end of the year,
e.g., based on compensation earned since the
beginning of the plan year. If the pro rata al-
location available on a given day would meet
the minimum retirement benefit require-
ment of paragraph (e)(2) of this section with
respect to compensation from the beginning
of the plan year through that day (or some
later day), employees are treated as qualified
participants in the plan on that day.

Example 3. A political subdivision
maintalns an elective defined contribution
plan that is a retirement system within the
meaning of paragraph (e)(1) of this section.
The plan has a calendar year plan year and
two open seasons—in December and June—
when employees can change their contribu-
tion elections. In December, an employee
elects not to contribute to the plan. In June,
the employee elects (beginning July 1) to
contribute a uniform percentage of com-
pensation for each pay period to the plan for
the remainder of the plan year. The em-
ployee is not a qualified participant in the
plan during the period January-June, be-
cause no allocations are made to the employ-
ee’s account with respect to compensation
during that time, and it is not certain at
that time that any allocations will be made.
If the level of contributions during the pe-
riod July-December meets the minimum re-
tirement benefit requirement of paragraph
(e)(2) of this section with respect to com-
pensation during that period, however, the
employee is treated as a qualified partici-
pant during that period.

Example 4. Assume the same facts as in Ex-
ample 3, except that the plan allows partici-
pants to cancel their elections in cases of
economic hardship. In October, the employee
suffers an economic hardship and cancels the
election (effective November 1). If the con-
tributions during the period July-October
are high enough to meet the minimum re-
tirement benefit requirement of paragraph
(e)(2) of this section with respect to com-
pensation during that period, the employee
is treated as a qualified participant during
that period. In addition, if the contributions
during the period July-October are high
enough to meet the requirements for the en-
tire period July-December, the employee is
treated as a qualified participant in the plan
throughout the period July-December, even
though no allocations are made to the em-
ployee’s account in the last two months of
the year. There is no requirement that the
period used to determine whether an em-
ployee is a qualified participant on a given
day remain the same from day to day, as
long as the period begins on or after the be-
ginning of the plan year and ends on the date
the determination is being made.

(2) Special rule for part-time, seasonal
and temporary employees—(i) In general.



§31.3121(b)(7)-2

A part-time, seasonal or temporary
employee is generally not a qualified
participant on a given day unless any
benefit relied upon to meet the require-
ments of paragraph (d)(1) of this sec-
tion is 100-percent nonforfeitable on
that day. This requirement may be ap-
plied solely to the portion of an em-
ployee’s benefit under the retirement
system attributable to compensation
and service while an employee is a
part-time, seasonal or temporary em-
ployee, provided that such service is
taken into account with respect to the
remaining portion of the benefit for
vesting purposes. Rules similar to the
rules in section 411(a)(11) are applicable
in determining whether a benefit is
nonforfeitable. Thus, a benefit does not
fail to be nonforfeitable solely because
it can be immediately distributed upon
separation of service without the con-
sent of the employee, provided that the
present value of the benefit does not
exceed the cash-out limit in effect
under §1.411(a)-11(c)(3)(ii) of this chap-
ter.

(ii) Treatment of employees entitled to
certain distributions upon death or sepa-
ration from service. A part-time, sea-
sonal or temporary employee’s benefit
under a retirement system is consid-
ered nonforfeitable within the meaning
of paragraph (d)(2)(i) of this section on
a given day if on that day the employee
is unconditionally entitled under the
retirement system to a single-sum dis-
tribution on account of death or sepa-
ration from service of an amount that
is at least equal to 7.5 percent of the
participant’s compensation (within the
meaning of paragraph (e)(2)(iii)(B) of
this section) for all periods of credited
service taken into account in deter-
mining whether the employee’s benefit
under the retirement system meets the
minimum retirement benefit require-
ment of paragraph (e)(2) of this section.
An employee will be considered to be
unconditionally entitled to a single-
sum distribution notwithstanding the
fact that the distribution may be for-
feitable (in whole or in part) upon a
finding of such employee’s criminal
misconduct. The participant must be
entitled to interest on the distribut-
able amount through the date of dis-
tribution, at a rate meeting the re-
quirements of paragraph (e)(2)(iii)(C) of
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this section, as part of the single sum.
See paragraph (f)(2)(i)(C) for a transi-
tion rule relating to this nonforfeitable
benefit safe harbor. The rule of this
paragraph (d)(2)(ii) is illustrated by the
following example:

Example. An employee is required to con-
tribute 7.5 percent of his or her compensa-
tion to a State’s defined benefit plan each
year. The contribution is “picked up’ by the
employer in accordance with section 414(h).
Under the plan, these amounts plus interest
accrued since the date each amount was con-
tributed are refundable to the employee in
all cases upon the employee’s death or sepa-
ration from service with the employer. If the
interest rate meets the requirements of para-
graph (e)(2)(iii)(C) of this section, then the
employee’s benefits under the plan are con-
sidered nonforfeitable and thus meet the re-
quirement of paragraph (d)(2)(i) of this sec-
tion. Of course, the benefit under the plan
must still meet the minimum retirement
benefit requirement for defined benefit plans
of paragraph (e)(2)(ii) of this section.

(iii) Definitions of part-time, seasonal
and temporary employee—(A) Definition
of part-time employee. For purposes of
this section, a part-time employee is
any employee who normally works 20
hours or less per week. A teacher em-
ployed by a post-secondary educational
institution (e.g., a community or jun-
ior college, post-secondary vocational
school, college, university or graduate
school) is not considered a part-time
employee for purposes of this section if
he or she normally has classroom hours
of one-half or more of the number of
classroom hours designated by the edu-
cational institution as constituting
full-time employment, provided that
such designation is reasonable under
all the facts and circumstances. In ad-
dition, elected officials and election
workers (otherwise described in section
3121(b)(7)(F)(iv) but paid in excess of
$100 annually) are not considered part-
time, seasonal or temporary employees
for purposes of this section. The rules
of this paragraph (d)(2)(iii) are illus-
trated by the following example:

Example. A community college treats a
teacher as a full-time employee if the teach-
er is assigned to work 15 classroom hours per
week. A new teacher is assigned to work 8
classroom hours per week. Because the as-
signed classroom hours of the teacher are at
least one-half of the school’s definition of
full-time teacher, the teacher is not a part-
time employee.
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(B) Definition of seasonal employee.
For purposes of this section, a seasonal
employee is any employee who nor-
mally works on a full-time basis less
than 5 months in a year. Thus, for ex-
ample, individuals who are hired by a
political subdivision during the tax re-
turn season in order to process incom-
ing returns and work full-time over a 3-
month period are seasonal employees.

(C) Definition of temporary employee.
For purposes of this section, a tem-
porary employee is any employee per-
forming services under a contractual
arrangement with the employer of 2
years or less duration. Possible con-
tract extensions may be considered in
determining the duration of a contrac-
tual arrangement, but only if, under
the facts and circumstances, there is a
significant likelihood that the employ-
ee’s contract will be extended. Future
contract extensions are considered sig-
nificantly likely to occur for purposes
of this rule if on average 80 percent of
similarly situated employees (i.e.,
those in the same or a similar job clas-
sification with expiring employment
contracts) have had bona fide offers to
renew their contracts in the imme-
diately preceding 2 academic or cal-
endar years. In addition, future con-
tract extensions are considered signifi-
cantly likely to occur if the employee
with respect to whom the determina-
tion is being made has a history of con-
tract extensions with respect to his or
her current position. An employee is
not considered a temporary employee
for purposes of this rule solely because
he or she is included in a unit of em-
ployees covered by a collective bar-
gaining agreement of 2 years or less du-
ration.

(D) Treatment of employees partici-
pating in certain systems. Whether an
employee is a part-time, seasonal or
temporary employee with respect to al-
locations or benefits under a retire-
ment system is generally determined
based on service in the position in
which the allocations or benefits were
earned, and does not take into account
service in other positions with the
same or different States, political sub-
divisions or instrumentalities thereof.
All of an employee’s service in other
positions with the same or different
States, political subdivisions or instru-
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mentalities thereof may be taken into
account for purposes of determining
whether an employee is a part-time,
seasonal or temporary employee with
respect to benefits under the retire-
ment system, however, Provided that:
The employee’s service in the other po-
sitions is or was covered by the retire-
ment system; all service aggregated for
purposes of determining whether an
employee is a part-time, seasonal or
temporary employee (and related com-
pensation) is aggregated under the sys-
tem for all purposes in determining
benefits (including vesting); and the
employee is treated at least as favor-
ably as a full-time employee under the
retirement system for benefit accrual
purposes. The rule of this paragraph
d)(@)(iii)(D) is illustrated by the fol-
lowing example:

Example. Assume that an employee works
15 hours per week for a county and 10 hours
per week for a municipality, and that both of
these political subdivisions contribute to the
same state-wide public employee retirement
system. Assume further that the employee’s
service in both positions is aggregated under
the system for all purposes in determining
benefits (including vesting). If the employee
is covered under the retirement system with
respect to both positions and is treated for
benefit accrual purposes at least as favorably
as full-time employees under the retirement
system, then the employee is not considered
a part-time employee of either the county or
the municipality for purposes of the non-
forfeitable benefit requirement of paragraph
(d)(2)(i) of this section.

(3) Alternative lookback rule—(i) In
general. An employee may be treated as
a qualified participant in a retirement
system throughout a calendar year if
he or she was a qualified participant in
such system (within the meaning of
paragraphs (d) (1) and (2) of this sec-
tion) at the end of the plan year of the
system ending in the previous calendar
year. This rule is illustrated by the fol-
lowing examples:

Example 1. A political subdivision main-
tains a plan that is a retirement system
within the meaning of paragraph (e)(1) of
this section. An employee is a qualified par-
ticipant within the meaning of paragraph
(d)(1) of this section in the plan on the last
day of the plan year ending on May 31, 1995.
If the alternative lookback rule is used to
determine FICA liability, no such liability
exists with respect to the employee or em-
ployer for calendar year 1996 by reason of
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section 3121(b)(7)(F). The same result would
apply if the determination is being made
with respect to calendar year 1992 and the
lookback year was the plan year ending May
31, 1991, even though that plan year ended be-
fore the effective date of section
3121(b)(7)(F).

Example 2. A political subdivision main-
tains an elective defined contribution plan
described in section 457(b) of the Code. An
employee is eligible to participate in the
plan but does not elect to contribute for a
plan year. Under the general rule of para-
graph (d)(1) of this section, the employee is
not a qualified participant in the plan during
the plan year because contributions suffi-
cient to meet the minimum retirement ben-
efit requirement of paragraph (e)(2) of this
section are not being made. However, if an
employee’s status as a qualified participant
is being determined under the alternative
lookback rule, then the employee is a quali-
fied participant for the calendar year in
which the determination is being made if he
of she was a qualified participant as of the
end of the plan year that ended in the pre-
vious calendar year.

(i) Application in first year of partici-
pation. If the alternative lookback rule
is used, an employee who participates
in the retirement system may be treat-
ed as a qualified participant on any
given day during his or her first plan
year of participation in a retirement
system (within the meaning of para-
graph (e)(1) of this section) if and only
if it is reasonable on such day to be-
lieve that the employee will be a quali-
fied participant (within the meaning of
paragraphs (d)(1) and (2) of this section)
on the last day of such plan year. In
the case of a defined contribution re-
tirement system, the determination of
whether the employee is actually (or is
expected to be) a qualified participant
at the end of the plan year must take
into account all compensation since
the commencement of participation.
See paragraph (d)(3)(iv) of this section.
If this reasonable belief is correct, and
the employee is a qualified participant
on the last day of his or her first plan
year of participation, then the excep-
tion from employment in section
3121(b)(7) will apply without regard to
section 3121(b)(7)(F) to services of the
employee for the balance of the cal-
endar year in which the plan year ends.
For purposes of this paragraph
(d)(3)(ii), it is not reasonable to assume
the establishment of a new plan until
such establishment actually occurs. In
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addition, the rule in this paragraph
(d)(3)(ii) may not be used to treat an
employee as a qualified participant
until the employee actually becomes a
participant in the retirement system.
In the case of a retirement system that
does not permit a new employee to par-
ticipate until the first day of the first
month beginning after the employee’s
commencement of service, or some ear-
lier date, a new employee who is not a
part-time, seasonal or temporary em-
ployee may be treated as a qualified
participant until such date. This 1-
month rule of administrative conven-
ience applies without regard to wheth-
er the employer has a reasonable belief
that the employee will be a qualified
participant. The rules of this para-
graph (d)(3)(ii) are illustrated by the
following examples:

Example 1. A political subdivision main-
tains a plan that is a retirement system
within the meaning of paragraph (e)(1) of
this section and wuses the alternative
lookback rule of this paragraph (d)(3). Under
the terms of the plan, service during a plan
year is not credited for accrual purposes un-
less a participant has at least 1,000 hours of
service during the year. Assume that an em-
ployee becomes a participant. If it is reason-
able to believe that the employee will be
credited with 1,000 hours of service by the
last day of his or her first year of participa-
tion and thereby become a qualified partici-
pant by reason of accruing a benefit that
meets the minimum retirement benefit re-
quirement of paragraph (e)(2) of this section,
the services of the employee are not subject
to FICA tax from the date of initial partici-
pation until the end of that plan year. If the
employee is a qualified participant on the
last day of his or her first plan year of par-
ticipation, then the exception from employ-
ment for purposes of FICA will apply to serv-
ices of the employee for the balance of the
calendar year in which the plan year ended.

Example 2. Assume the same facts as Exam-
ple 1, except that the employee is a newly
hired employee and the plan provides that an
employee may not participate until the first
day of his or her first full month of employ-
ment. Under the 1-month rule of conven-
ience, the employee may be treated as a
qualified participant until the first date on
which he or she could participate in the plan.

(iii) Application in last year of partici-
pation. If the alternative lookback rule
is used, an employee may be treated as
a qualified participant on any given
day during his or her last year of par-
ticipation in a retirement system
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(within the meaning of paragraph (e)(1)
of this section) if and only if it is rea-
sonable to believe on such day that the
employee, will be a qualified partici-
pant (within the meaning of para-
graphs (d)(1) and (2) of this section) on
his or her last day of participation. For
purposes of this paragraph (d)(3)(iii), an
employee’s last year of participation
means the plan year that the employer
reasonably ascertains is the final year
of such employee’s participation (e.g.,
where the employee has a scheduled re-
tirement date or where the employer
intends to terminate the plan).

(iv) Special rule for defined contribu-
tion retirement systems. An employee
may not be treated as a qualified par-
ticipant in a defined contribution re-
tirement system under this paragraph
(d)(3) if compensation for less than a
full plan year or other 12-month period
is regularly taken into account in de-
termining allocations to the employ-
ee’s account for the plan year unless,
under all of the facts and cir-
cumstances, such arrangement is not a
device to avoid the imposition of FICA
taxes. For example, an arrangement
under which compensation taken into
account is limited to the contribution
base described in section 3121(x)(1) is
not considered a device to avoid FICA
taxes by reason of such limitation. See
paragraph (e)(2)(iii)(B) of this section
for a rule permitting the use of such
limitation. This rule is illustrated by
the following example:

Example. A political subdivision maintains
a defined contribution plan that covers all of
its full-time employees and is a retirement
system within the meaning of paragraph
(e)(1) of this section. Under the plan, a por-
tion of each participant’s compensation in
the final month of every plan year is allo-
cated to the participant’s account. Employ-
ees covered under the plan generally may
not be treated as qualified participants
under the alternative lookback rule for any
portion of the calendar year following the
year in which such allocation is made.

(v) Consistency requirement. Beginning
with calendar year 1992, if the alter-
native lookback rule is used to deter-
mine whether an employee is a quali-
fied participant, it must be used con-
sistently from year to year and with
respect to all employees of the State,
political subdivision or instrumen-
tality thereof making the determina-
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tion. If a retirement system is spon-
sored by more than one State, political
subdivision or instrumentality, this
consistency requirement applies sepa-
rately to each plan sponsor.

(4) Treatment of former participants—
(i) In general. In general, the rules of
this paragraph (d) apply equally to
former participants who continue to
perform service for the same State, po-
litical subdivision or instrumentality
thereof or who return after a break in
service. Thus, for example, a former
employee of a political subdivision
with a deferred benefit under a defined
benefit retirement system maintained
by the political subdivision who is re-
employed by the political subdivision
but does not resume participation in
the retirement system, may continue
to be a qualified participant in the sys-
tem after becoming reemployed if his
or her total accrued benefit under the
system meets the minimum retirement
benefit requirement of paragraph (e)(2)
of this section (taking into account all
periods of service (including current
service) required to be taken into ac-
count under that paragraph). See also
paragraph (e)(2)(v) of this section for
situations in which benefits under a re-
tirement system may be taken into ac-
count even though they relate to serv-
ice for another employer.

(ii) Treatment of re-hired annuitants.
An employee who is a former partici-
pant in a retirement system main-
tained by a State, political subdivision
or instrumentality thereof, who has
previously retired from service with
the State, political subdivision or in-
strumentality, and who is either in pay
status (i.e., is currently receiving re-
tirement benefits) under the retire-
ment system or has reached nomal re-
tirement age under the retirement sys-
tem, is deemed to be a qualified partic-
ipant in the retirement system without
regard to whether he or she continues
to accrue a benefit or whether the dis-
tribution of benefits under the retire-
ment system has been suspended pend-
ing cessation of services. This rule also
applies in the case of an employee who
has retired from service with another
State, political subdivision or instru-
mentality thereof that maintains the
same retirement system as the current
employer, provided the employee is a
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former participant in the system by
reason of the employee’s former em-
ployment. Thus, for example, if a
teacher retires from service with a
school district that participates in a
state-wide teachers’ retirement sys-
tem, begins to receive benefits from
the system, and later becomes a sub-
stitute teacher in another school dis-
trict that participates in the same
state-wide system, the employee is
treated as a re-hired annuitant under
this paragraph (d)(4)(ii).

(e) Definition of retirement system—(1)
Requirement that system provide retire-
ment-type benefits. For purposes of sec-
tion 3121(b)(7)(F), a retirement system
includes any pension, annuity, retire-
ment or similar fund or system within
the meaning of section 218 of the Social
Security Act that is maintained by a
State, political subdivision or instru-
mentality thereof to provide retire-
ment benefits to its employees who are
participants. Whether a plan is main-
tained to provide retirement benefits
with respect to an employee is deter-
mined under the facts and cir-
cumstances of each case. For example,
a plan providing only retiree health in-
surance or other deferred welfare bene-
fits is not considered a retirement sys-
tem for this purpose. The legal form of
the system is generally not relevant.
Thus, for example, a retirement system
may include a plan described in section
401(a), an annuity plan or contract
under section 403 or a plan described in
section 457(b) or (f) of the Internal Rev-
enue Code. In addition, the Social Se-
curity system is not a retirement sys-
tem for purposes of section 3121(b)(7)(F)
and this section. These rules are illus-
trated by the following examples:

Example 1. Under an employment arrange-
ment, a portion of an employee’s compensa-
tion is regularly deferred for 5 years. Be-
cause a plan that defers the receipt of com-
pensation for a short span of time rather
than until retirement is not a plan that pro-
vides retirement benefits, this arrangement
is not a retirement system for purposes of
section 3121(b)(7)(F).

Example 2. An individual holds two posi-
tions with the same political subdivision.
The wages earned in one position are subject
to FICA tax pursuant to an agreement
(under section 218 of the Social Security Act)
between the Secretary of Health and Human
Services and the State in which the political
subdivision is located. Because the Social
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Security system is not a retirement system
for purposes of section 3121(b)(7)(F), the ex-
ception from employment in section
3121(b)(7) does not apply to service in the
other position unless the employee is other-
wise a member of a retirement system of
such political subdivision.

(2) Requirement that system provide
minimum level of benefits—(i) In general.
A pension, annuity, retirement or simi-
lar fund or system is not a retirement
system with respect to an employee
unless it provides a retirement benefit
to the employee that is comparable to
the benefit provided under the Old-Age
portion of the Old-Age, Survivor and
Disability Insurance program of Social
Security. Whether a retirement system
meets this requirement is generally de-
termined on an individual-by-indi-
vidual basis. Thus, for example, a pen-
sion plan that is not a retirement sys-
tem with respect to an employee may
nevertheless be a retirement system
with respect to other employees cov-
ered by the system.

(ii) Defined benefit retirement systems.
A defined benefit retirement system
maintained by a State, political sub-
division or instrumentality thereof
meets the requirements of this para-
graph (e)(2) with respect to an em-
ployee on a given day if and only if, on
that day, the employee has an accrued
benefit under the system that entitles
the employee to an annual benefit
commencing on or before his or her So-
cial Security retirement age that is at
least equal to the annual Primary In-
surance Amount the employee would
have under Social Security. For this
purpose, the Primary Insurance
Amount an individual would have
under Social Security is determined as
it would be under the Social Security
Act if the employee had been covered
under Social Security for all periods of
service with the State, political sub-
division or instrumentality, had never
performed service for any other em-
ployer, and had been fully insured
within the meaning of section 214(a) of
the Social Security Act, except that all
periods of service with the State, polit-
ical subdivision or instrumentality
must be taken into account (i.e., with-
out reduction for low-earning years).
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(iii) Defined contribution retirement
systems—(A) In general. A defined con-
tribution retirement system main-
tained by a State, political subdivision
or instrumentality thereof meets the
requirements of paragraph (e)(2)(i) of
this section with respect to an em-
ployee if and only if allocations to the
employee’s account (not including
earnings) for a period are at least 7.5
percent of the employee’s compensa-
tion for service for the State, political
subdivision or instrumentality during
the period. Matching contributions by
the employer may be taken into ac-
count for this purpose.

(B) Definition of compensation. The
definition of compensation used in de-
termining whether a defined contribu-
tion retirement system meets the min-
imum retirement benefit requirement
must generally be no less inclusive
than the definition of the employee’s
base pay as designated by the employer
or the retirement system, provided
such designation is reasonable under
all the facts and circumstances. Thus,
for example, a defined contribution re-
tirement system will not fail to meet
this requirement merely because it dis-
regards for all purposes one or more of
the following: overtime pay, bonuses,
or single-sum amounts received on ac-
count of death or separation from serv-
ice under a bona fide vacation, compen-
satory time or sick pay plan, or under
severance pay plans. Furthermore, any
compensation remaining after such
amounts are disregarded that is in ex-
cess of the contribution base described
in section 3121(x)(1) at the beginning of
the plan year may also be disregarded.
The rules of this paragraph are illus-
trated by the following example:

Example. A political subdivision maintains
an elective defined contribution plan that is
a retirement system within the meaning of
paragraph (e)(1) of this section. The plan has
a calendar year plan year. In 1995, an em-
ployee contributes to the plan at a rate of 7.5
percent of base pay. Assume that the em-
ployee will reach the maximum contribution
base described in section 3121(x)(1) in October
of 1995. The employee is a qualified partici-
pant in the plan for all of the 1995 plan year
without regard to whether the employee
ceases to participate at any time after reach-
ing the maximum contribution base.

(C) Reasonable interest rate require-
ment. A defined contribution retire-
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ment system does not satisfy this para-
graph (e)(2) with respect to an em-
ployee unless the employee’s account is
credited with earnings at a rate that is
reasonable under all the facts and cir-
cumstances, or employees’ accounts
are held in a separate trust that is sub-
ject to general fiduciary standards and
are credited with actual earnings on
the trust fund. Whether the interest
rate with which an employee’s account
is credited is reasonable is determined
after reducing the rate to adjust for
the payment of any administrative ex-
penses. The rule of this paragraph
(©)(2)(iii)(C) is illustrated by the fol-
lowing example:

Example. A political subdivision maintains
a defined contribution plan described in sec-
tion 457(b). Under the plan, the accounts of
participants are credited annually on the
basis of a variable interest rate formula de-
termined as of the beginning of the plan
year. The formula requires an interest rate
(after adjustment for administrative expense
payments) equal to 100 percent of the Appli-
cable Federal Rate for long-term debt instru-
ments. This interest rate constitutes a rea-
sonable rate of interest.

(iv) Treatment of emloyees employed in
more than one position with the same en-
tity. All service and compensation of an
employee with respect to his or her em-
ployment with a State, political sub-
division or instrumentality thereof
must generally be considered in deter-
mining whether a benefit meets the re-
quirement of this paragraph (e)(2).
However, for individuals employed si-
multaneously in multiple positions
with the same entity, this determina-
tion may (but is not required to) be
made solely by reference to the service
and compensation related to a single
position of the employee with the
State, political subdivision or instru-
mentality thereof making the deter-
mination, provided that the position is
not a part-time, seasonal or temporary
position.

(v) Treatment of employees partici-
pating in certain systems. In general,
only compensation from and service for
the State, political subdivision or in-
strumentality thereof that employs the
employee (and the allocations or bene-
fits related to such compensation or
service) on a given day are considered
in determining whether the employee’s
benefit under the retirement system on
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that day meets the requirements of
this paragraph (e)(2), even if the em-
ployee has other allocations or benefits
under the same retirement system
from service with another State, polit-
ical subdivision or instrumentality
thereof. However, an employee’s total
allocations or benefits under a retire-
ment system maintained by multiple
States, political subdivisions or instru-
mentalities thereof (including the cur-
rent employer) may be taken into ac-
count if:

(A) The compensation and service on
which the additional allocations or
benefits are based are also taken into
account in determining whether the
employee’s allocations or benefits sat-
isfy the minimum retirement benefit
requirement;

(B) The retirement system takes all
service and compensation of the em-
ployee in all positions covered by the
system into account for all benefit de-
termination purposes; and

(C) If the employee is a part-time,
seasonal or temporary employee, he or
she is treated under the plan for ben-
efit accrual purposes in as favorable a
manner as a full-time employee par-
ticipating in the system.

(vi) Additional testing methods. Addi-
tional testing methods may be des-
ignated by the Commissioner in rev-
enue procedures, revenue rulings, no-
tices or other documents of general ap-
plicability.

(f) Transition rules—(1) Application of
qualified participant rules during 1991—
(i) In general. An employee may be
treated as a qualified participant in a
retirement system (within the meaning
of paragraph (e)(1) of this section) on a
given day during the period July 1
through December 31, 1991, if it is rea-
sonable on that day to believe that he
or she will be a qualified participant
under the general rule in paragraphs
(d) (1) and (2) of this section by Janu-
ary 1, 1992 (taking into account only
service and compensation on or after
such date). For purposes of this para-
graph (f)(1)(i), given the facts and cir-
cumstances of a particular case, it may
be reasonable to assume that the terms
of a plan will be changed or that a new
retirement system will be established
by the end of calendar year 1991, as
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long as affirmative steps have been
taken to accomplish this result.

(i) Extension of reliance period if legis-
lative action required. If a plan amend-
ment or other action is necessary in
order to treat an employee as a mem-
ber of a retirement system for purposes
of this section, such amendment or
other action may only be taken by a
legislative body that does not convene
during the period July 1, 1991, through
December 31, 1991, and the other re-
quirements of paragraph (f)(1)(i) of this
section are met, the end of the reason-
able reliance period (including the rule
that service and compensation prior to
that date may be disregarded) provided
under paragraph (f)(1)(i) of this section
is extended from December 31, 1991, to
the date that is the last day of the first
legislative session commencing after
December 31, 1991. These rules are illus-
trated by the following examples:

Example 1. A State maintains a defined
benefit plan that meets the requirements of
paragraph (e) of this section. The plan does
not cover a particular class of full-time em-
ployees as of July 1, 1991. However, in light
of the enactment of section 3121(b)(7)(F),
State officials administering the plan for the
State intend to request that the legislature
amend the State statute to include that
class of employees in the existing plan and
otherwise to modify the terms of the plan to
meet the requirements of section
3121(b)(7)(F) and this section. The State leg-
islature meets from January through March
each year, and legislative action is required
to expand coverage under the plan. State of-
ficials administering the plan have pub-
licized the proposed amendment providing
for the addition of these employees to the
plan. Under the transition rule for 1991, if it
is reasonable to believe that the legislature
will pass this bill in the 1992 session, service
by the employees who will be covered under
the plan by reason of the amendment is not
treated as employment by reason of section
3121(b)(7)(F) during the period prior to April
1, 1992. This is true regardless of whether the
plan provides retroactive coverage for the
period July 1, 1991 through March 31, 1992.

Example 2. Assume the same facts as in Ex-
ample 1, except that legislative action is not
required in order to expand coverage under
the plan, and that publication of the pro-
posed change to the plan occurs in 1991. As-
sume further that coverage is expanded
under the plan to include the new class of
full-time employees as of April 1, 1992. De-
spite this action, in this situation the serv-
ice by those employees during the period
January 1, 1992 through March 31, 1992 is not
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excluded from ‘“‘employment’” under section
3121(b)(7)(F), and wages for that period are
generally subject to FICA taxes even if the
plan provides retroactive coverage for any
portion of the period July 1, 1991 to March 31,
1992.

(2) Additional transition rules for plans
in existence on November 5, 1990—(i) Ap-
plication of minimum retirement benefit
requirement to defined benefit retirement
systems in plan years beginning before
1993—(A) In general. A defined benefit
retirement system maintained by a
State, political subdivision or instru-
mentality thereof on November 5, 1990,
is not subject to the minimum retire-
ment benefit requirement of paragraph
(©)(2) of this section for any plan year
beginning before January 1, 1993, with
respect to individuals who were actu-
ally covered under the system on No-
vember 5, 1990. Such a retirement sys-
tem is also not subject to the minimum
retirement benefit requirement of
paragraph (e)(2) of this section with re-
spect to an employee who becomes a
participant after November 5, 1990, if
he or she is employed in a position that
was covered under the retirement sys-
tem on November 5, 1990, without re-
gard to whether such coverage was
mandatory or elective. A retirement
system is not described in this para-
graph (f)(2)(i)(A) if there has been a
material decrease in the level of retire-
ment benefits under the retirement
system pursuant to an amendment
adopted subsequent to November 5,
1990. Whether such a material decrease
in benefits has occurred is determined
under the facts and circumstances of
each case. A decrease in benefits is not
material to the extent that it does not
decrease the benefit payable at normal
retirement age. These rules are illus-
trated by the following examples:

Example 1. The retirement formula under a
retirement plan that was in existence on No-
vember 5, 1990, is amended to use career av-
erage compensation instead of a high 3-year
average, without any increase in the benefit
formula. This amendment constitutes a ma-
terial decrease in the level of benefit under
the retirement plan. Therefore, the retire-
ment plan is subject to the minimum retire-
ment benefit requirement for the plan year
for which the amendment is effective and for
all succeeding plan years.

Example 2. A defined benefit retirement
plan that was in existence on November 5,
1990, is subsequently amended to include
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part-time employees. Previously, this class
of employees was not covered under the plan
either on a mandatory or on an elective
basis. The plan is subject to the minimum
retirement benefit requirement with respect
to the part-time employees because this
class of employees was previously excluded
from coverage under the retirement plan. Of
course, the nonforfeitable benefit rule ap-
plies to the benefit relied upon to meet the
minimum retirement benefit requirement
with respect to any part-time, seasonal or
temporary employee covered during this pe-
riod.

(B) Treatment in plan years beginning
after 1992 of benefits accrued during pre-
vious plan years. The general rule that
a defined benefit retirement system
meets the minimum retirement benefit
requirement on the basis of total bene-
fits and service accrued to date is
modified for plans in existence on No-
vember 5, 1990. If a defined benefit re-
tirement system in existence on No-
vember 5, 1990, does not meet the min-
imum retirement benefit requirement
solely because the benefits accrued for
an employee (with respect to whom the
system is entitled to relief under para-
graph (f)(2)(i)(A) of this section) as of
the last day of the last plan year begin-
ning before January 1, 1993, do not
meet the minimum retirement benefit
requirement of paragraph (e)(2) of this
section with respect to service and
compensation before that time, then
the retirement system will be deemed
to comply with the requirements of
paragraph (e)(2) of this section if the
future service accruals would comply
with the requirement of paragraph
(e)(2) of this section. If retirement ben-
efits under a retirement system in ex-
istence on November 5, 1990 are materi-
ally decreased within the meaning of
paragraph (f)(2)(i)(A) of this section,
then the date the decrease is effective
is substituted for January 1, 1993 for
purposes of this paragraph. The rule of
this paragraph (f)(2)(i)(B) is illustrated
by the following example:

Example. A defined benefit plan maintained
by a State was in existence on November 5,
1990. It provides a retirement benefit on the
last day of the 1992 plan year that is insuffi-
cient to meet the requirements of paragraph
(e)(2) of this section based on employees’
total service and compensation with the
State at that time. The plan will neverthe-
less meet the requirements of paragraph
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(e)(2) of this section if it is amended to pro-
vide benefits sufficient to meet the require-
ments of paragraph (e)(2) of this section
based on employees’ service and compensa-
tion in plan years beginning after December
31, 1992.

(C) Treatment of part-time, seasonal or
temporary employees. A defined benefit
retirement system is not exempt from
the minimum retirement benefit re-
quirement with respect to a part-time,
seasonal or temporary employee during
the transition period provided in para-
graph (f)(2)(i)(A) of this section unless
any retirement benefit provided to the
employee is 100-percent nonforfeitable
within the meaning of paragraph (d)(2)
of this section. In determining whether
the benefit is nonforfeitable, the spe-
cial rule in paragraph (d)(2)(ii) of this
section is modified in two respects dur-
ing the transition period: first, the per-
centage of compensation required to be
available for distribution is reduced
from 7.5 percent to 6 percent; and sec-
ond, the period of service with respect
to which compensation must be deter-
mined is modified to include all periods
of participation by the employee in the
system since July 1, 1991.

(ii) Application of minimum retirement
benefit requirement to defined contribu-
tion retirement systems in plan years be-
ginning before 1993. A defined contribu-
tion retirement system maintained by
a State, political subdivision or instru-
mentality thereof on November 5, 1990,
meets the minimum retirement benefit
requirement of paragraph (e) (2) of this
section with respect to an employee for
any plan year beginning before Janu-
ary 1, 1993, if mandatory allocations to
the employee’s account (not including
earnings) for a period are at least 6 per-
cent (rather than 7.5 percent) of the
employee’s compensation for service to
the State, political subdivision or in-
strumentality during the period, and
the plan otherwise meets the require-
ments of paragraph (e)(2)(iii) of this
section. This transition rule is only
available with respect to an employee
who is actually covered under the sys-
tem on November 5, 1990, and to an em-
ployee who becomes a participant after
November 5, 1990, if he or she is em-
ployed in a position that was covered
under the retirement system on No-
vember 5, 1990, without regard to
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whether such coverage was mandatory
or elective. In addition, this transition
rule is not available with respect to a
part-time, seasonal or temporary em-
ployee unless the mandatory allocation
required under this paragraph (f)(2)(ii)
is 100-percent nonforfeitable within the
meaning of paragraph (d)(2) of this sec-
tion. A retirement system is not de-
scribed in this paragraph (f)(2)(ii) if
there has been a material decrease in
the level of retirement benefits under
the retirement system pursuant to an
amendment adopted subsequent to No-
vember 5, 1990. Whether such a mate-
rial decrease in benefits has occurred is
determined under all the facts and cir-
cumstances.

(iii) Application of qualified participant
rules. A participant with respect to
whom relief is granted under paragraph
(M (2)(I)(A) of this section may be treat-
ed as a qualified participant in the de-
fined benefit retirement system on a
given day if, on that day, he or she is
actually a participant in the retire-
ment system, and, on that day, it is
reasonable to believe that the partici-
pant will actually accrue a benefit be-
fore the end of the plan year of such re-
tirement system in which the deter-
mination is made. A participant is not
treated as accruing a benefit for pur-
poses of this rule if his or her accrued
benefits increase solely as a result of
an increase in compensation. However,
an employee is treated as a qualified
participant for a plan year if the em-
ployee meets all of the applicable con-
ditions for accruing the maximum cur-
rent benefit for such year but fails to
accrue a benefit solely because of a
uniformly applicable benefit limit
under the plan. In addition, an em-
ployee may be treated as a qualified
participant in the system on a given
day if the employee is a re-hired annu-
itant within the meaning of paragraph
(d)(4)(i1) of this section. This rule is il-
lustrated by the following example:

Example. A political subdivision maintains
a defined benefit plan that is a retirement
system within the meaning of paragraph
(e)(1) of this section but does not meet the
requirements of paragraph (e)(2) of this sec-
tion. If the plan is not subject to the min-
imum retirement benefit requirement, an
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employee who is a participant in the retire-
ment plan as of the end of a plan year begin-
ning before January 1, 1993, and may reason-
ably be expected to accrue a benefit under
the plan by the end of such plan year may be
treated as a qualified participant in the plan
throughout the plan year regardless of the
actual amount of the accrual.

[T.D. 8354, 56 FR 29570, June 28, 1991; 56 FR
40246, Aug. 14, 1991, as amended by T.D. 8794,
63 FR 70338, Dec. 21, 1998; T.D. 8891, 65 FR
44682, July 19, 2000]

§31.3121(b)(8)-1 Services performed
by a minister of a church or a mem-
ber of a religious order.

(a) In general. Services performed by
a duly ordained, commissioned, or li-
censed minister of a church in the exer-
cise of his ministry, or by a member of
a religious order in the exercise of his
duties required by such order, are ex-
cluded from employment, except that
services performed by a member of
such an order in the exercise of such
duties (whether performed for the order
or for another employer) are included
in employment if an election of cov-
erage under section 3121(r) and
§31.3121(r)-1 is in effect with respect to
such order or with respect to the au-
tonomous subdivision thereof to which
such member belongs. For provisions
relating to the election available to
certain ministers and members of reli-
gious orders with respect to the exten-
sion of the Federal old-age, survivors,
and disability insurance system estab-
lished by title Il of the Social Security
Act to certain services performed by
them, see Part 1 of this chapter (In-
come Tax Regulations).

(b) Service by a minister in the exercise
of his ministry. Except as provided in
paragraph (c)(3) of this section, service
performed by a minister in the exercise
of his ministry includes the ministra-
tion of sacerdotal functions and the
conduct of religious worship, and the
control, conduct, and maintenance of
religious organizations (including the
religious boards, societies, and other
integral agencies of such organiza-
tions), under the authority of a reli-
gious body constituting a church or
church denomination. The following
rules are applicable in determining
whether services performed by a min-
ister are performed in the exercise of
his ministry:
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(1) Whether service performed by a
minister constitutes the conduct of re-
ligious worship or the ministration of
sacerdotal functions depends on the te-
nets and practices of the particular re-
ligious body constituting his church or
church denomination.

(2) Service performed by a minister
in the control, conduct, and mainte-
nance of a religious organization re-
lates to directing, managing, or pro-
moting the activities of such organiza-
tion. Any religious organization is
deemed to be under the authority of a
religious body constituting a church or
church denomination if it is organized
and dedicated to carrying out the te-
nets and principles of a faith in accord-
ance with either the requirements or
sanctions governing the creation of in-
stitutions of the faith. The term *“‘reli-
gious organization” has the same
meaning and application as is given to
the term for income tax purposes.

(3) (i) If a minister is performing
service in the conduct of religious wor-
ship or the ministration of sacerdotal
functions, such service is in the exer-
cise of his ministry whether or not it is
performed for a religious organization.

(if) The rule in paragraph (b)(3)(i) of
this section may be illustrated by the
following example:

Example. M, a duly ordained minister, is
engaged to perform service as chaplain at N
University. M devotes his entire time to per-
forming his duties as chaplain which include
the conduct of religious worship, offering
spiritual counsel to the university students,
and teaching a class in religion. M is per-
forming service in the exercise of his min-
istry.

(4) (i) If a minister is performing
service for an organization which is op-
erated as an integral agency, of a reli-
gious organization under the authority
of a religious body constituting a
church or church denomination, all
service performed by the minister in
the conduct of religious worship, in the
ministration of sacerdotal functions, or
in the control conduct, and mainte-
nance of such organization (see para-
graph (b)(2) of this section) is in the ex-
ercise of his ministry.

(ii) The rule in paragraph (b)(4)(i) of
this section may be illustrated by the
following example:
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Example. M, a duly ordained minister, is
engaged by the N Religious Board to serve as
director of one of its departments. He per-
forms no other service. The N Religious
Board is an integral agency of O, a religious
organization operating under the authority
of a religious body constituting a church de-
nomination. M is performing service in the
exercise of his ministry.

(5) (i) If a minister, pursuant to an
assignment or designation by a reli-
gious body constituting his church,
performs service for an organization
which is neither a religious organiza-
tion nor operated as an integral agency
of a religious organization, all service
performed by him, even though such
service may not involve the conduct of
religious worship or the ministration
of sacerdotal functions, is in the exer-
cise of his ministry.

(if) The rule in paragraph (b)(5)(i) of
this section may be illustrated by the
following example:

Example. M, a duly ordained minister, is as-
signed by X, the religious body constituting
his church, to perform advisory service to Y
Company in connection with the publication
of a book dealing with the history of M’s
church denomination. Y is neither a reli-
gious organization nor operated as an inte-
gral agency of a religious organization. M
performs no other service for X or Y. M is
performing service in the exercise of his min-
istry.

(c) Service by a minister not in the exer-
cise of his ministry. (1) Section
3121(b)(8)(A) does not except from em-
ployment service performed by a duly
ordained, commissioned, or licensed
minister of a church which is not in
the exercise of his ministry.

(2) (i) If a minister is performing
service for an organization which is
neither a religious organization nor op-
erated as an integral agency of a reli-
gious organization and the service is
not performed pursuant to an assign-
ment or designation by his ecclesias-
tical superiors, then only the service
performed by him in the conduct of re-
ligious worship or the ministration of
sacerdotal functions is in the exercise
of his ministry. See, however, para-
graph (c)(3) of this section.

(if) The rule in paragraph (c)(2)(i) of
this section may be illustrated by the
following example:

Example. M, a duly ordained minister, is
engaged by N University to teach history
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and mathematics. He performs no other serv-
ice for N although from time to time he per-
forms marriages and conducts funerals for
relatives and friends. N University is neither
a religious organization nor operated as an
integral agency of a religious organization.
M is not performing the service for N pursu-
ant to an assignment or designation by his
ecclesiastical superiors. The service per-
formed by M for N University is not in the
exercise of his ministry. However, service
performed by M in performing marriages and
conducting funerals is in the exercise of his
ministry.

(3) Service performed by a duly or-
dained, commissioned, or licensed min-
ister of a church as an employee of the
United States, or a State, Territory, or
possession of the United States, or the
District of Columbia, or a foreign gov-
ernment, or a political subdivision of
any of the foregoing, is not considered
to be in the exercise of his ministry for
purposes of the taxes, even though such
service may involve the ministration
of sacerdotal function or the conduct of
religious worship. Thus, for example,
service performed by an individual as a
chaplain in the Armed Forces of the
United States is considered to be per-
formed by a commissioned officer in
his capacity as such, and not by a min-
ister in the exercise of his ministry.
Similarly, service performed by an em-
ployee of a State as a chaplain in a
State prison is considered to be per-
formed by a civil servant of the State
and not by a minister in the exercise of
his ministry.

(d) Service in the exercise of duties re-
quired by a religious order. Service per-
formed by a member of a religious
order in the exercise of duties required
by such order includes all duties re-
quired of the member by the order. The
nature or extent of such service is im-
material so long as it is a service which
he is directed or required to perform by
his ecclesiastical superiors.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 7280,
38 FR 18369, July 10, 1973]

§31.3121(b)(8)-2 Services in employ of
religious, charitable, educational,
or certain other organizations ex-
empt from income tax.

(a) Services performed by an em-
ployee in the employ of a religious,
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charitable, educational, or other orga-
nization described in section 501(c)(3)
which is exempt from income tax under
section 501(a) are excepted from em-
ployment. However, this exception does
not apply to services with respect to
which a certificate, filed pursuant to
section 3121 (k) or (r), or section 1426(l)
of the Internal Revenue Code of 1939, is
in effect. For provisions relating to the
services with respect to which such a
certificate is in effect, see §§31.3121(k)-
1 and 31.3121(r)-1.

(b) For provisions relating to exemp-
tion from income tax of an organiza-
tion described in section 501(c)(3), see
Part 1 of this chapter (Income Tax Reg-
ulations). For provisions relating to
waiver by an organization of its exemp-
tion from the taxes imposed by sec-
tions 3101 and 3111, see §31.3121(k)-1.
See also §31.3121(b)(8)-1, relating to
services performed by a minister of a
church in the exercise of his ministry
or by a member of a religious order in
the exercise of duties required by such
order; §31.3121(b)(10)-1, relating to serv-
ices for remuneration of less than $50
for calendar quarter in the employ of
certain organizations exempt from in-
come tax; §31.3121(b)(10)-2, relating to
services performed in the employ of a
school, college, or university by cer-
tain students; and §31.3121(b)(13)-1, re-
lating to services performed by certain
student nurses and hospital interns.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 7280,
38 FR 18369, July 10, 1973]

§31.3121(b)(9)-1 Railroad industry;
services performed by an employee
or an employee representative as
defined in section 3231.

Services performed by an individual
as an ‘“‘employee’ or as an ‘‘employee
representative’’, as those terms are de-
fined in section 3231, are excepted from
employment. For definitions of em-
ployee and employee representatives,
see §§31.3231(b)-1 and 31.3231(c)-1.

§31.3121(b)(10)-1 Services for remu-
neration of less than $50 for cal-
endar quarter in the employ of cer-
tain organizations exempt from in-
come tax.

(a) Services performed by an em-
ployee in a calendar quarter in the em-
ploy of an organization exempt from
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income tax under section 501(a) (other
than an organization described in sec-
tion 401(a)) or under section 521 are ex-
cepted from employment if the remu-
neration for the services is less than
$50. The test relating to remuneration
of $50 is based on the remuneration
earned during a calendar quarter rath-
er than on the remuneration paid in a
calendar quarter. The exception applies
separately with respect to each organi-
zation for which the employee renders
services Iin a calendar quarter. The
type of services performed by the em-
ployee and the place where the services
are performed are immaterial; the stat-
utory tests are the character of the or-
ganization in the employ of which the
services are performed and the amount
of the remuneration for services per-
formed by the employee in the cal-
endar quarter. For provisions relating
to exemption from income tax under
section 501(a) or 521, see Part 1 of this
chapter (Income Tax Regulations).

Example 1. X is a local lodge of a fraternal
organization and is exempt from income tax
under section 501(a) as an organization of the
character described in section 501(c)(8). X has
two paid employees, A, who serves exclu-
sively as recording secretary for the lodge,
and B, who performs services for the lodge as
janitor of its clubhouse. For services per-
formed during the first calendar quarter of
1955 (that is, January 1, 1955, through March
31, 1955, both dates inclusive) A earns a total
of $30. For services performed by certain stu-
dent quarter B earns $180. Since the remu-
neration for the services performed by A dur-
ing such quarter is less than $50, all of such
services are expected, and the taxes do not
attach with respect to any of the remunera-
tion for such services. Since the remunera-
tion for the services performed by B during
such quarter, however, is not less than $50,
none of such services are excepted, and the
taxes attached with respect to all of the re-
muneration for such services (that is, $180)
as and when paid.

Example 2. The facts are the same as in ex-
ample 1, above, except that on April 1, 1955,
A’s salary is increased and, for services per-
formed during the calendar quarter begin-
ning on that date (that is, April 1, 1955,
through June 30, 1955, both dates inclusive),
A earns a total of $60. Although all of the
services performed by A during the first
quarter were excepted, none of A’s services
performed during the second quarter are ex-
cepted since the remuneration for such serv-
ices is not less than $50. The taxes attach
with respect to all of the remuneration for
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services performed during the second quarter
(that is, $60) as and when paid.

Example 3. The facts are the same as in ex-
ample 1, above, except that A earns $120 for
services performed during the year 1955, and
such amount is paid to him in a lump sum at
the end of the year. The services performed
by A in any calendar quarter during the year
are excepted if the portion of the $120 attrib-
utable to services performed in that quarter
is less than $50. If, however, the portion of
the $120 attributable to services performed in
any calendar quarter during the year is not
less than $50, the services during that quar-
ter are not excepted, and the taxes attach
with respect to that portion of the remu-
neration attributable to his services in that
quarter.

(b) See §31.3121(b)(8)-2, relating to
services performed in the employ of re-
ligious, charitable, educational, and
certain other organizations exempt
from income tax; §31.3121(b)(8)-1, relat-
ing to services performed by a minister
of a church in the exercise of his min-
istry or by a member of a religious
order in the exercise of duties required
by such order; §31.3121(b)(10)-2, relating
to services performed by certain stu-
dents in the employ of a school, col-
lege, or university or of a nonprofit or-
ganization auxiliary to a school, col-
lege, or university; and §31.3121(b)(13)-
1, relating to services performed by
certain student nurses and hospital in-
terns.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 7373,
40 FR 30958, July 24, 1975]

§31.3121(b)(10)-2 Services performed
by certain students in the employ of
a school, college, or university, or of
a nonprofit organization auxiliary
to a school, college, or university.

(a) General rule. (1) Services per-
formed in the employ of a school, col-
lege, or university within the meaning
of paragraph (c) of this section (wheth-
er or not the organization is exempt
from income tax) are excepted from
employment, if the services are per-
formed by a student within the mean-
ing of paragraph (d) of this section who
is enrolled and is regularly attending
classes at the school, college, or uni-
versity.

(2) Services performed in the employ
of an organization which is—

(i) Described in section 509(a)(3) and
§1.509(a)-4;
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(ii) Organized, and at all times there-
after operated, exclusively for the ben-
efit of, to perform the functions of, or
to carry out the purposes of a school,
college, or university within the mean-
ing of paragraph (c) of this section; and

(iii) Operated, supervised, or con-
trolled by or in connection with the
school, college, or university; are ex-
cepted from employment, if the serv-
ices are performed by a student who is
enrolled and regularly attending class-
es within the meaning of paragraph (d)
of this section at the school, college, or
university. The preceding sentence
shall not apply to services performed in
the employ of a school, college, or uni-
versity of a State or a political subdivi-
sion thereof by a student referred to in
section 218(c)(5) of the Social Security
Act (42 U.S.C. 418(c)(5)) if such services
are covered under the agreement be-
tween the Commissioner of Social Se-
curity and such State entered into pur-
suant to section 218 of such Act. For
the definitions of ‘‘operated, super-
vised, or controlled by”’, ‘“‘supervised or

controlled in connection with”, and
““operated in connection with”’, see
paragraphs (g), (h), and (i), respec-

tively, of §1.509(a)-4.

(b) Statutory tests. For purposes of
this section, if an employee has the
status of a student within the meaning
of paragraph (d) of this section, the
amount of remuneration for services
performed by the employee, the type of
services performed by the employee,
and the place where the services are
performed are not material. The statu-
tory tests are:

(1) The character of the organization
in the employ of which the services are
performed as a school, college, or uni-
versity within the meaning of para-
graph (c) of this section, or as an orga-
nization described in paragraph (a)(2)
of this section, and

(2) The status of the employee as a
student enrolled and regularly attend-
ing classes within the meaning of para-
graph (d) of this section at the school,
college, or university within the mean-
ing of paragraph (c) of this section by
which the employee is employed or
with which the employee’s employer is
affiliated within the meaning of para-
graph (a)(2) of this section.
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(c) School, College, or University. An
organization is a school, college, or uni-
versity within the meaning of section
3121(b)(10) if its primary function is the
presentation of formal instruction, it
normally maintains a regular faculty
and curriculum, and it normally has a
regularly enrolled body of students in
attendance at the place where its edu-
cational activities are regularly car-
ried on. See section 170(b)(1)(A)(ii) and
the regulations thereunder.

(d) Student Status—general rule.
Whether an employee has the status of
a student performing the services shall
be determined based on the relation-
ship of the employee with the organiza-
tion employing the employee. In order
to have the status of a student, the em-
ployee must perform services in the
employ of a school, college, or univer-
sity within the meaning of paragraph
(c) of this section at which the em-
ployee is enrolled and regularly attend-
ing classes in pursuit of a course of
study within the meaning of para-
graphs (d)(1) and (2) of this section. In
addition, the employee’s services must
be incident to and for the purpose of
pursuing a course of study within the
meaning of paragraph (d)(3) of this sec-
tion at such school, college, or univer-
sity. An employee who performs serv-
ices in the employ of an affiliated orga-
nization within the meaning of para-
graph (a)(2) of this section must be en-
rolled and regularly attending classes
at the affiliated school, college, or uni-
versity within the meaning of para-
graph (c) of this section in pursuit of a
course of study within the meaning of
paragraphs (d)(1) and (2) of this section.
In addition, the employee’s services
must be incident to and for the purpose
of pursuing a course of study within
the meaning of paragraph (d)(3) of this
section at such school, college, or uni-
versity.

(1) Enrolled and regularly attending
classes. An employee must be enrolled
and regularly attending classes at a
school, college, or university within
the meaning of paragraph (c) of this
section at which the employee is em-
ployed to have the status of a student

within the meaning of section
3121(b)(10). An employee is enrolled
within the meaning of section

3121(b)(10) if the employee is registered

61

§31.3121(b)(10)-2

for a course or courses creditable to-
ward an educational credential de-
scribed in paragraph (d)(2) of this sec-
tion. In addition, the employee must be
regularly attending classes to have the
status of a student. For purposes of
this paragraph (d)(1), a class is an in-
structional activity led by a faculty
member or other qualified individual
hired by the school, college, or univer-
sity within the meaning of paragraph
(c) of this section for identified stu-
dents following an established cur-
riculum. Traditional classroom activi-
ties are not the sole means of satis-
fying this requirement. For example,
research activities under the super-
vision of a faculty advisor necessary to
complete the requirements for a Ph.D.
degree may constitute classes within
the meaning of section 3121(b)(10). The
frequency of these and similar activi-
ties determines whether an employee
may be considered to be regularly at-
tending classes.

(2) Course of study. An employee must
be pursuing a course of study in order
to have the status of a student. A
course of study is one or more courses
the completion of which fulfills the re-
quirements necessary to receive an
educational credential granted by a
school, college, or university within
the meaning of paragraph (c) of this
section. For purposes of this para-
graph, an educational credential is a
degree, certificate, or other recognized
educational credential granted by an
organization described in paragraph (c)
of this section. A course of study also
includes one or more courses at a
school, college or university within the
meaning of paragraph (c) of this sec-
tion the completion of which fulfills
the requirements necessary for the em-
ployee to sit for an examination re-
quired to receive certification by a rec-
ognized organization in a field.

(3) Incident to and for the purpose of
pursuing a course of study. (i) General
rule. An employee’s services must be
incident to and for the purpose of pur-
suing a course of study in order for the
employee to have the status of a stu-
dent. Whether an employee’s services
are incident to and for the purpose of
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pursuing a course of study shall be de-
termined on the basis of the relation-
ship of the employee with the organiza-
tion for which such services are per-
formed as an employee. The edu-
cational aspect of the relationship be-
tween the employer and the employee,
as compared to the service aspect of
the relationship, must be predominant
in order for the employee’s services to
be incident to and for the purpose of
pursuing a course of study. The edu-
cational aspect of the relationship is
evaluated based on all the relevant
facts and circumstances related to the
educational aspect of the relationship.
The service aspect of the relationship
is evaluated based on all the relevant
facts and circumstances related to the
employee’s employment. The evalua-
tion of the service aspect of the rela-
tionship is not affected by the fact that
the services performed by the employee
may have an educational, instruc-
tional, or training aspect. Except as
provided in paragraph (d)(3)(iii) of this
section, whether the educational as-
pect or the service aspect of an em-
ployee’s relationship with the em-
ployer is predominant is determined by
considering all the relevant facts and
circumstances. Relevant factors in
evaluating the educational and service
aspects of an employee’s relationship
with the employer are described in
paragraphs (d)(3)(iv) and (v) of this sec-
tion respectively. There may be facts
and circumstances that are relevant in
evaluating the educational and service
aspects of the relationship in addition
to those described in paragraphs
(d)(3)(iv) and (v) of this section.

(ii) Student status determined with re-
spect to each academic term. Whether an
employee’s services are incident to and
for the purpose of pursuing a course of
study is determined separately with re-
spect to each academic term. If the rel-
evant facts and circumstances with re-
spect to an employee’s relationship
with the employer change significantly
during an academic term, whether the
employee’s services are incident to and
for the purpose of pursuing a course of
study is reevaluated with respect to
services performed during the remain-
der of the academic term.

(iii) Full-time employee. The services
of a full-time employee are not inci-
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dent to and for the purpose of pursuing
a course of study. The determination of
whether an employee is a full-time em-
ployee is based on the employer’s
standards and practices, except regard-
less of the employer’s classification of
the employee, an employee whose nor-
mal work schedule is 40 hours or more
per week is considered a full-time em-
ployee. An employee’s normal work
schedule is not affected by increases in
hours worked caused by work demands
unforeseen at the start of an academic
term. However, whether an employee is
a full-time employee is reevaluated for
the remainder of the academic term if
the employee changes employment po-
sitions with the employer. An employ-
ee’s work schedule during academic
breaks is not considered in determining
whether the employee’s normal work
schedule is 40 hours or more per week.
The determination of an employee’s
normal work schedule is not affected
by the fact that the services performed
by the employee may have an edu-
cational, instructional, or training as-
pect.

(iv) Evaluating educational aspect. The
educational aspect of an employee’s re-
lationship with the employer is evalu-
ated based on all the relevant facts and
circumstances related to the edu-
cational aspect of the relationship. The
educational aspect of an employee’s re-
lationship with the employer is gen-
erally evaluated based on the employ-
ee’s course workload. Whether an em-
ployee’s course workload is sufficient
in order for the employee’s employ-
ment to be incident to and for the pur-
pose of pursuing a course of study de-
pends on the particular facts and cir-
cumstances. A relevant factor in evalu-
ating an employee’s course workload is
the employee’s course workload rel-
ative to a full-time course workload at
the school, college or university within
the meaning of paragraph (c) of this
section at which the employee is en-
rolled and regularly attending classes.

(v) Evaluating service aspect. The serv-
ice aspect of an employee’s relation-
ship with the employer is evaluated
based on the facts and circumstances
related to the employee’s employment.
Services of an employee with the sta-
tus of a full-time employee within the
meaning of paragraph (d)(3)(iii) of this
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section are not incident to and for the
purpose of pursuing a course of study.
Relevant factors in evaluating the
service aspect of an employee’s rela-
tionship with the employer are de-
scribed in paragraphs (d)(3)(v)(A), (B),
and (C) of this section.

(A) Normal work schedule and hours
worked. If an employee is not a full-
time employee within the meaning of
paragraph (d)(3)(iii) of this section,
then the employee’s normal work
schedule and number of hours worked
per week are relevant factors in evalu-
ating the service aspect of the employ-
ee’s relationship with the employer. As
an employee’s normal work schedule or
actual number of hours worked ap-
proaches 40 hours per week, it is more
likely that the service aspect of the
employee’s relationship with the em-
ployer is predominant. The determina-
tion of an employee’s normal work
schedule and actual number of hours
worked is not affected by the fact that
some of the services performed by the
employee may have an educational, in-
structional, or training aspect.

(B) Professional employee.

(1) If an employee has the status of a
professional employee, then that sug-
gests the service aspect of the employ-
ee’s relationship with the employer is
predominant. A professional employee
is an employee—

(i) Whose primary duty consists of
the performance of work requiring
knowledge of an advanced type in a
field of science or learning customarily
acquired by a prolonged course of spe-
cialized intellectual instruction and
study, as distinguished from a general
academic education, from an appren-
ticeship, and from training in the per-
formance of routine mental, manual, or
physical processes;

(il) Whose work requires the con-
sistent exercise of discretion and judg-
ment in its performance; and

(iii) Whose work is predominantly in-
tellectual and varied in character (as
opposed to routine mental, manual,
mechanical, or physical work) and is of
such character that the output pro-
duced or the result accomplished can-
not be standardized in relation to a
given period of time.

(2) Licensed, professional employee. If
an employee is a licensed, professional
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employee, then that further suggests
the service aspect of the employee’s re-
lationship with the employer is pre-
dominant. An employee is a licensed,
professional employee if the employee
is required to be licensed under state or
local law to work in the field in which
the employee performs services and the
employee is a professional employee
within the meaning of paragraph
(d)(3)(v)(B)(1) of this section.

(C) Employment Benefits. Whether an
employee is eligible to receive one or
more employment benefits is a rel-
evant factor in evaluating the service
aspect of an employee’s relationship
with the employer. For example, eligi-
bility to receive vacation, paid holiday,
and paid sick leave benefits; eligibility
to participate in a retirement plan or
arrangement described in sections
401(a), 403(b), or 457(a); or eligibility to
receive employment benefits such as
reduced tuition (other than qualified
tuition reduction under  section
117(d)(5) provided to a teaching or re-
search assistant who is a graduate stu-
dent), or benefits under sections 79 (life
insurance), 127 (qualified educational
assistance), 129 (dependent care assist-
ance programs), or 137 (adoption assist-
ance) suggest that the service aspect of
an employee’s relationship with the
employer is predominant. Eligibility to
receive health insurance employment
benefits is not considered in deter-
mining whether the service aspect of
an employee’s relationship with the
employer is predominant. The weight
to be given the fact that an employee
is eligible for a particular employment
benefit may vary depending on the
type of benefit. For example, eligibility
to participate in a retirement plan is
generally more significant than eligi-
bility to receive a dependent care em-
ployment benefit. Additional weight is
given to the fact that an employee is
eligible to receive an employment ben-
efit if the benefit is generally provided
by the employer to employees in posi-
tions generally held by non-students.
Less weight is given to the fact that an
employee is eligible to receive an em-
ployment benefit if eligibility for the
benefit is mandated by state or local
law.
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(e) Examples. The following examples
illustrate the principles of paragraphs
(a) through (d) of this section:

Example 1. (i) Employee C is employed by
State University T to provide services as a
clerk in T’s administrative offices, and is en-
rolled and regularly attending classes at T in
pursuit of a B.S. degree in biology. C has a
course workload during the academic term
which constitutes a full-time course work-
load at T. C is considered a part-time em-
ployee by T during the academic term, and
C’s normal work schedule is 20 hours per
week, but occasionally due to work demands
unforeseen at the start of the academic term
C works 40 hours or more during a week. C is
compensated by hourly wages, and receives
no other compensation or employment bene-
fits.

(ii) In this example, C is employed by T, a
school, college, or university within the
meaning of paragraph (c) of this section. C is
enrolled and regularly attending classes at T
in pursuit of a course of study. C is not a
full-time employee based on T’s standards,
and C’s normal work schedule does not cause
C to have the status of a full-time employee,
even though C may occasionally work 40
hours or more during a week due to unfore-
seen work demands. C’s part-time employ-
ment relative to C’s full-time course work-
load indicates that the educational aspect of
C’s relationship with T is predominant. Addi-
tional facts supporting this conclusion are
that C is not a professional employee, and C
does not receive any employment benefits.
Thus, C’s services are incident to and for the
purpose of pursuing a course of study. Ac-
cordingly, C’s services are excepted from em-
ployment under section 3121(b)(10).

Example 2. (i) Employee D is employed in
the accounting department of University U,
and is enrolled and regularly attending class-
es at U in pursuit of an M.B.A. degree. D has
a course workload which constitutes a half-
time course workload at U. D is considered a
full-time employee by U under U’s standards
and practices.

(i) In this example, D is employed by U, a
school, college, or university within the
meaning of paragraph (c) of this section. In
addition, D is enrolled and regularly attend-
ing classes at U in pursuit of a course of
study. However, because D is considered a
full-time employee by U under its standards
and practices, D’s services are not incident
to and for the purpose of pursuing a course of
study. Accordingly, D’s services are not ex-
cepted from employment under section
3121(b)(10).

Example 3. (i) The facts are the same as in
Example 2, except that D is not considered a
full-time employee by U, and D’s normal
work schedule is 32 hours per week. In addi-
tion, D’s work is repetitive in nature and
does not require the consistent exercise of
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discretion and judgment, and is not predomi-
nantly intellectual and varied in character.
However, D receives vacation, sick leave, and
paid holiday employment benefits, and D is
eligible to participate in a retirement plan
maintained by U described in section 401(a).

(ii) In this example, D’s half-time course
workload relative to D’s hours worked and
eligibility for employment benefits indicates
that the service aspect of D’s relationship
with U is predominant, and thus D’s services
are not incident to and for the purpose of
pursuing a course of study. Accordingly, D’s
services are not excepted from employment
under section 3121(b)(10).

Example 4. (i) Employee E is employed by
University V to provide patient care services
at a teaching hospital that is an unincor-
porated division of V. These services are per-
formed as part of a medical residency pro-
gram in a medical specialty sponsored by V.
The residency program in which E partici-
pates is accredited by the Accreditation
Counsel for Graduate Medical Education.
Upon completion of the program, E will re-
ceive a certificate of completion, and be eli-
gible to sit for an examination required to be
certified by a recognized organization in the
medical specialty. E’s normal work schedule,
which includes services having an edu-
cational, instructional, or training aspect, is
40 hours or more per week.

(ii) In this example, E is employed by V, a
school, college, or university within the
meaning of paragraph (c) of this section.
However, E’s normal work schedule calls for
E to perform services 40 or more hours per
week. E is therefore a full-time employee,
and the fact that some of E’s services have
an educational, instructional, or training as-
pect does not affect that conclusion. Thus,
E’s services are not incident to and for the
purpose of pursuing a course of study. Ac-
cordingly, E’s services are not excepted from
employment under section 3121(b)(10) and
there is no need to consider other relevant
factors, such as whether E is a professional
employee or whether E is eligible for em-
ployment benefits.

Example 5. (i) Employee F is employed in
the facilities management department of
University W. F has a B.S. degree in engi-
neering, and is completing the work experi-
ence required to sit for an examination to
become a professional engineer eligible for
licensure under state or local law. F is not
attending classes at W.

(ii) In this example, F is employed by W, a
school, college, or university within the
meaning of paragraph (c) of this section.
However, F is not enrolled and regularly at-
tending classes at W in pursuit of a course of
study. F’s work experience required to sit for
the examination is not a course of study for
purposes of paragraph (d)(2) of this section.
Accordingly, F’s services are not excepted
from employment under section 3121(b)(10).
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Example 6. (i) Employee G is employed by
Employer X as an apprentice in a skilled
trade. X is a subcontractor providing serv-
ices in the field in which G wishes to spe-
cialize. G is pursuing a certificate in the
skilled trade from Community College C. G
is performing services for X pursuant to an
internship program sponsored by C under
which its students gain experience, and re-
ceive credit toward a certificate in the trade.

(i) In this example, G is employed by X. X
is not a school, college or university within
the meaning of paragraph (c) of this section.
Thus, the exception from employment under
section 3121(b)(10) is not available with re-
spect to G’s services for X.

Example 7. (i) Employee H is employed by a
cosmetology school Y at which H is enrolled
and regularly attending classes in pursuit of
a certificate of completion. Y’s primary
function is to carry on educational activities
to prepare its students to work in the field of
cosmetology. Prior to issuing a certificate, Y
requires that its students gain experience in
cosmetology services by performing services
for the general public on Y’s premises. H is
scheduled to work and in fact works signifi-
cantly less than 30 hours per week. H’s work
does not require knowledge of an advanced
type in a field of science or learning, nor is
it predominantly intellectual and varied in
character. H receives remuneration in the
form of hourly compensation from Y for pro-
viding cosmetology services to clients of Y,
and does not receive any other compensation
and is not eligible for employment benefits
provided by Y.

(i) In this example, H is employed by Y, a
school, college or university within the
meaning of paragraph (c) of this section, and
is enrolled and regularly attending classes at
Y in pursuit of a course of study. Factors in-
dicating the educational aspect of H’s rela-
tionship with Y is predominant are that H’s
hours worked are significantly less than 30
per week, H is not a professional employee,
and H is not eligible for employment bene-
fits. Based on the relevant facts and cir-
cumstances, the educational aspect of H’s re-
lationship with Y is predominant. Thus, H’s
services are incident to and for the purpose
of pursuing a course of study. Accordingly,
H’s services are excepted from employment
under section 3121(b)(10).

Example 8. (i) Employee J is a graduate
teaching assistant at University Z. J is en-
rolled and regularly attending classes at Z in
pursuit of a graduate degree. J has a course
workload which constitutes a full-time
course workload at Z. J’s normal work
schedule is 20 hours per week, but occasion-
ally due to work demands unforeseen at the
start of the academic term J works more
than 40 hours during a week. J’s duties in-
clude grading quizzes and exams pursuant to
guidelines set forth by the professor, pro-
viding class and laboratory instruction pur-
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suant to a lesson plan developed by the pro-
fessor, and preparing laboratory equipment
for demonstrations. J receives a cash stipend
and employment benefits in the form of eli-
gibility to make elective employee contribu-
tions to an arrangement described in section
403(b). In addition, J receives qualified tui-
tion reduction benefits within the meaning
of section 117(d)(5) with respect to the tui-
tion charged for the credits earned for being
a graduate teaching assistant.

(i) In this example, J is employed by Z, a
school, college, or university within the
meaning of paragraph (c) of this section, and
is enrolled and regularly attending classes at
Z in pursuit of a course of study. J’s full-
time course workload relative to J’s normal
work schedule of 20 hours per week indicates
that the educational aspect of J’s relation-
ship with Z is predominant. In addition, J is
not a professional employee because J’s work
does not require the consistent exercise of
discretion and judgment in its performance.
On the other hand, the fact that J receives
employment benefits in the form of eligi-
bility to make elective employee contribu-
tions to an arrangement described in section
403(b) indicates that the employment aspect
of J’s relationship with Z is predominant.
Balancing the relevant facts and cir-
cumstances, the educational aspect of J’s re-
lationship with Z is predominant. Thus, J’s
services are incident to and for the purpose
of pursuing a course of study. Accordingly, J
services are excepted from employment
under section 3121(b)(10).

(f) Effective date. Paragraphs (a), (b),
(c), (d) and (e) of this section apply to
services performed on or after April 1,
2005.

(g) For provisions relating to domes-
tic service performed by a student in a
local college club, or local chapter of a
college fraternity or sorority, see
§31.3121(b)(2)-1.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 7373,
40 FR 30958, July 24, 1975; T.D. 9167, 69 FR
76407, Dec. 21, 2004]

§31.3121(b)(11)-1 Services in the em-
ploy of a foreign government.

(a) Services performed by an em-
ployee in the employ of a foreign gov-
ernment are excepted from employ-
ment. The exception includes not only
services performed by ambassadors,
ministers, and other diplomatic offi-
cers and employees but also services
performed as a consular or other officer
or employee of a foreign government,
or as a nondiplomatic representative
thereof.



§31.3121(b)(12)-1

(b) For purposes of this exception,
the citizenship or residence of the em-
ployee is immaterial. It is also imma-
terial whether the foreign government
grants an equivalent exemption with
respect to similar services performed
in the foreign country by citizens of
the United States.

§31.3121(b)(12)-1 Services in employ
of wholly owned instrumentality of
foreign government.

(a) Services performed by an em-
ployee in the employ of certain instru-
mentalities of a foreign government
are excepted from employment. The ex-
ception includes all services performed
in the employ of an instrumentality of
the government of a foreign country,
if—

(1) The instrumentality is wholly
owned by the foreign government;

(2) The services are of a character
similar to those performed in foreign
countries by employees of the United
States Government or of an instrumen-
tality thereof; and

(3) The Secretary of State certifies to
the Secretary of the Treasury that the
foreign government, with respect to
whose instrumentality and employees
thereof exemption is claimed, grants
an equivalent exemption with respect
to services performed in the foreign
country by employees of the United
States Government and of instrumen-
talities thereof.

(b) For purposes of this exception,
the citizenship or residence of the em-
ployee is immaterial.

§31.3121(b)(13)-1 Services of student
nurse or hospital intern.

(a) Services performed as a student
nurse in the employ of a hospital or a
nurses’ training school are excepted
from employment, if the student nurse
is enrolled and regularly attending
classes in a nurses’ training school and
such nurses’ training school is char-
tered or approved pursuant to State
law.

(b) Services performed before 1966 as
an intern (as distinguished from a resi-
dent doctor), in the employ of a hos-
pital are excepted from employment, if
the intern has completed a 4 years’
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course in a medical school chartered or
approved pursuant to State law.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6983, 33 FR 18017, Dec. 4,
1968]

§31.3121(b)(14)-1 Services in delivery
or distribution of newspapers, shop-
ping news, or magazines.

(a) Services of individuals under age 18.
Services performed by an employee
under the age of 18 in the delivery or
distribution of newspapers or shopping
news, not including delivery or dis-
tribution (as, for example, by a re-
gional distributor) to any point for
subsequent delivery or distribution, are
excepted from employment. Thus, the
services performed by an employee
under the age of 18 in making house-to-
house delivery or sale of newspapers or
shopping news, including handbills and
other similar types of advertising ma-
terial, are excepted from employment.
The services are excepted irrespective
of the form or method of compensation.
Incidental services by the employees
who makes the house-to-house deliv-
ery, such as services in assembling
newspapers, are considered to be within
the exception. The exception continues
only during the time that the employee
is under the age of 18.

(b) Services of individuals of any age.
Services performed by an employee in,
and at the time of, the sale of news-
papers or magazines to ultimate con-
sumers under an arrangement under
which the newspapers or magazines are
to be sold by him at a fixed price, his
compensation being based on the reten-
tion of the excess of such price over the
amount at which the newspapers or
magazines are charged to him, are ex-
cepted from employment. The services
are excepted whether or not the em-
ployee is guaranteed a minimum
amount of compensation for such serv-
ices, or is entitled to be credited with
the unsold newspapers or magazines
turned back. Moreover, the services are
excepted without regard to the age of
the employee. Services performed
other than at the time of sale to the ul-
timate consumer are not within the ex-
ception. Thus, the services of a re-
gional distributor which are ante-
cedent to but not immediately part of
the sale to the ultimate consumer are
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not within the exception. However, in-
cidental services by the employee who
makes the sale to the ultimate con-
sumer, such as services in assembling
newspapers or in taking newspapers or
magazines to the place of sale, are con-
sidered to be within the exception.

§31.3121(b)(15)-1 Services in employ
of international organization.

(a) Subject to the provisions of sec-
tion 1 of the International Organiza-
tions Immunities Act (22 U.S.C. 288),
services performed in the employ of an
international organization as defined
in section 7701(a)(18) are excepted from
employment.

(b) (1) Section 7701(a)(18) provides as
follows:

SEC. 7701. Definitions. (a) When used in this
title, where not otherwise distinctly ex-
pressed or manifestly incompatible with the
intent thereof—

* * *

* *

(18) International organization. The term
“international organization” means a public
international organization entitled to enjoy
privileges, exemptions, and immunities as an
international organization under the Inter-
national Organizations Immunities Act (22
U.S.C. 288-288f).

(2) Section 1 of the International Or-
ganizations Immunities Act provides as
follows:

SEC. 1 [International Organizations Immuni-
ties Act.] For the purposes of this title [Inter-
national Organizations Immunities Act], the
term “‘international organization” means a
public international organization in which
the United States participates pursuant to
any treaty or under the authority of any Act
of Congress authorizing such participation or
making an appropriation for such participa-
tion, and which shall have been designated
by the President through appropriate Execu-
tive order as being entitled to enjoy the
privileges, exemptions, and immunities here-
in provided. The President shall be author-
ized, in the light of the functions performed
by any such international organization, by
appropriate Executive order to withhold or
withdraw from any such organization or its
officers or employees any of the privileges,
exemptions, and immunities provided for in
this title (including the amendments made
by this title) or to condition or limit the en-
joyment by any such organization or its offi-
cers or employees of any such privilege, ex-
emption, or immunity. The president shall
be authorized, if in his judgment such action
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should be justified by reason of the abuse by
an international organization or its officers
and employees of the privileges, exemptions,
and immunities herein provided or for any
other reason, at any time to revoke the des-
ignation of any international organization
under this section, whereupon the inter-
national organization in question shall cease
to be classed as an international organiza-
tion for the purposes of this title.

§31.3121(b)(16)-1 Services performed
under share-farming arrangement.

(a) The term “employment’’ does not
include services performed by an indi-
vidual under an arrangement with the
owner or tenant of land pursuant to
which—

(1) Such individual undertakes to
produce agricultural or horticultural
commodities (including livestock, bees,
poultry, and fur-bearing animals and
wildlife) on such land,

(2) The agricultural or horticultural
commodities produced by such indi-
vidual, or the proceeds therefrom, are
to be divided between such individual
and such owner or tenant, and

(3) The amount of such indi